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BISMARCK PLANNING AND ZONING COMMISSION 
MEETING AGENDA 

October 25, 2017 
 

 

Tom Baker Meeting Room                     5:00 p.m. City-County Office Building 
 
 

Item No. Page No. 

 
MINUTES 

 

1. Consider approval of the minutes of the September 27, 2017 meeting of the 
Bismarck Planning & Zoning Commission. 

 
CONSENT AGENDA 

CONSIDERATION 
The following items are requests for a public hearing. 

 
2. Lot 7, Block 3, KMK Estates (WH) – Zoning Change | ZC2017-018 ........................... 1 
        

 Staff recommendation: schedule a hearing       schedule a hearing     continue        table         deny 

 
3. Part of Lot 15, Block 2, Southwood Terrace (DN) – Zoning Change |  
 ZC2017-019  ........................................................................... 7 
        

 Staff recommendation: schedule a hearing       schedule a hearing     continue        table         deny 

 
4. Landscaping and Screening (JW) – Zoning Ordinance Text Amendment | 

ZOTA2017-001   ........................................................................... 11 
        

 Staff recommendation: schedule a hearing       schedule a hearing     continue        table         deny 

 
5. Nonconforming Uses (Klee) – Zoning Ordinance Text Amendment |  
 ZOTA2017-011   ...........................................................................31 
        

 Staff recommendation: schedule a hearing       schedule a hearing     continue        table         deny 
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REGULAR AGENDA 

FINAL CONSIDERATION/PUBLIC HEARINGS 
The following items are requests for final action and forwarding to the City Commission 

 
6. Fetzer Estates Subdivision (DN) – Major Subdivision Final Plat | FPLT2017-007 .....39 
          
  Staff recommendation: approve                  approve         continue        table         deny  

 
7. RBK Ventures Subdivision (Klee)  ........................................................................... 47 
 
 Hay Creek Township 
 

 Zoning Change (A to Conditional MA)  |  ZC2017-004 
           

 Staff recommendation: approve                   approve         continue        table         deny  
 

 Major Subdivision Final Plat  |  FPLT2017-005 
           

 Staff recommendation: approve                   approve         continue        table         deny  

 
8. Misty Waters (Klee) – PUD Amendment  | PUDA2017-002  .......................................... 61 
 

 Hay Creek Township 
        
  Staff recommendation: approve                  approve         continue        table         deny  

 
9. Lot 3, Block 5, Spiritwood Estates (JW) – Special Use Permit (Accessory Building) | 

SUP2017-012  ........................................................................... 71 
 
  Staff recommendation: approve                  approve         continue        table         deny  

 
10. Section 14-03-08 Relating to Special Uses / Asphalt and Concrete Production 

Facilities (Klee) 
 Zoning Ordinance Text Amendment  |  ZOTA2017-010.................................................. 77 
 
  Staff recommendation: approve                  approve         continue        table         deny  

 
OTHER BUSINESS 

 
11. Other 

 
ADJOURNMENT 

 

12. Adjourn.  The next regular meeting date is scheduled for November 15, 2017.  
 
 
Enclosures:  Meeting Minutes of September 27, 2017  

 Building Permit Activity Month to Date Report for September 2017 
 Building Permit Activity Year to Date Report for September 2017 



 

 

BISMARCK PLANNING AND ZONING COMMISSION 
PUBLIC HEARING PROCEDURE AND PROTOCOL 

 

All public hearings before the Bismarck Planning and Zoning Commission will follow the same basic format.  This outline 
has been prepared to help you understand the procedure and protocol. 
 

1. The Chair of the Planning and Zoning Commission will introduce the item on the agenda and ask staff to present 

the staff report. 
 

2. The Planner assigned to the file will present the staff report on the item.  The presentation will be an overview 

of the written staff report included in the agenda packet, which is posted on the City’s website by the end of the 

day on the Friday before the meeting. 
 

3. The members of the Planning and Zoning Commission may ask staff questions about the request itself or staff’s 

recommendation, but they will not discuss the request prior to obtaining input from the public. 
 

4. The Chair of the Planning and Zoning Commission will then open the public hearing on the request and ask if 

anyone would like to speak to the Commission.   
 

5. The applicant or his or her designated agent is usually given the courtesy of speaking first to outline the proposal 

and/or clarify any information presented by staff.  The applicant may speak at this time or wait until others have 

spoken. 
 

6. The public hearing is then opened to the public to voice their support, opposition or to ask questions about the 

proposal.  Please write your name and address on the sign-in sheet, step up to the podium, speak clearly, state 

both your first and last names and your address, then your comments.  Speaking over the microphone rather 

than directly into it will provide the best audio quality.  Also, please avoid tapping or banging the podium, as the 

microphone amplifies the sound.  Your comments as well as any materials distributed to the Planning and 

Zoning Commissioners at this time will be made part of the public record.  If you would prefer to provide written 

materials to staff at the beginning of the meeting, we will distribute the materials to the Commission for you.   
 

7. Please be respectful of the Planning and Zoning Commissioners, staff and others speaking on the request.  

Personal attacks against the applicant or others, clapping/cheering or booing speakers is not acceptable.  Staff 

and the applicant will only respond to questions from the Planning and Zoning Commissioners, not questions 

directly from those speaking at the public hearing. 
 

8. Everyone who wishes to speak will be given a chance to speak; however, at larger public hearings, the Chair may 

ask speakers to limit their time at the podium to five minutes, not repeat previous testimony/comments and 

only speak once.  Members of the Planning and Zoning Commission may ask questions of those speaking, but 

may also listen and deliberate after the hearing is closed.  
 

9. After everyone in the audience wishing to speak has given his or her comments, the Chair will close the public 

hearing portion for the agenda item.  No additional comments from the public are allowed after the hearing has 

been closed.  At this point, the Chair will ask staff if they have any additional information or final comments. 
 

10. The Planning and Zoning Commissioners will then discuss the proposal.  They may ask staff or the applicant 

additional questions or for clarification of items stated during the public hearing.  At the conclusion of the 

discussion, the Commission will make its recommendation or decision.   



General Location Map
Planning & Zoning Commission - October 25, 2017
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Application for: Zoning Change TRAKiT Project ID:  ZC2017-018 

Project Summary 

Title: Lot 7, Block 3, KMK Estates  

Status: Planning & Zoning Commission – Consideration 

Owner(s): Scott and Kathy Allen 

Project Contact: Ken Nysether, PE, SEH 

Location: In northwest Bismarck, west of North Washington Street along 
the south side of Buckskin Avenue (Lot 7, Block 3 KMK Estates). 

Project Size: 4.96 acres 

Request: Rezone property to support future single and/or two-family 
residential development. 

Site Information 

Property History 

Zoned: 02/2016  Platted: 08/1996  Annexed: 09/2014 

 

Staff Analysis 

The applicant is requesting a zoning change to support 

future single and/or two-family residential 

development.  The property is currently zoned R5 - 

Residential which only allows single-family residential 

development. The R10 -Residential zoning district would 

give the applicant the flexibility to develop this area as 

either single or two-family residential. It is anticipated 

that the property will be redeveloped prior to further 

development. 

Existing Conditions  Proposed Conditions 

Number of Lots: 1 lot in 1 block  Number of Lots: 1 lot in 1 block 

Land Use: Residential  Land Use: Residential 

Designated GMP 
Future Land Use: 

Already zoned. Not in Future Land 
Use Plan 

 Designated GMP 
Future Land Use: 

Already zoned. Not in Future Land 
Use Plan 

Zoning: R5 – Residential  Zoning: R10 – Residential 

Uses Allowed: R5 – Single-family residential  Uses Allowed: R10 – Single and two-family 
residential 

Max Density 
Allowed: 

R5  – 5 units / acre  Max Density 
Allowed: 

R10 – 10 units / acre 

STAFF REPORT 
City of Bismarck 
Community Development Department 

Planning Division 

Agenda Item # 2 

October 25, 2017 
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Agenda Item # 2  Community Development Department Staff Report  October 25, 2017 

 

  

KMK Estates was platted as a Rural Residential 

subdivision outside of the city limits. This area was 

annexed in September, 2014 and rezoned to R5 - 

Residential in February 2016.  

The property currently contains a single family 

residence built in 1974 and an accessory structure. Both 

of these structures are allowable uses in the R10 -

Residential zoning district. 

At this time the applicant has not submitted a request 

for subdividing this lot, but has provided a preliminary 

concept for two-family residential development. 

Adjacent land uses are single family residential to the 

north, east, south and west of the proposed zoning 

change. The property to the east and southeast is 

zoned R10 – Residential and developed with single-

family residences. 

Required Findings of Fact  (relating to land use) 

1. The proposed zoning change is in a developed 

area of the community and is outside of the 

Future Land Use Plan in the 2014 Growth 

Management Plan, as amended; 

2. The proposed zoning change is compatible with 

adjacent land uses and zoning; 

3. The City of Bismarck and other agencies would 

be able to provide necessary public services, 

facilities and programs to serve any 

development allowed by the new zoning 

classification at the time the property is 

developed; 

4. The proposed zoning change is justified by a 

change in conditions since the previous zoning 

classification was established or by an error in 

the zoning map; 

5. The zoning change is in the public interest and 

is not solely for the benefit of a single property 

owner; 

6. The proposed zoning change is consistent with 

the general intent and purpose of the zoning 

ordinance; 

7. The proposed zoning change is consistent with 

the master plan, other adopted plans, policies 

and accepted planning practice; and 

8. The proposed zoning change would not 

adversely affect the public health, safety, and 

general welfare. 

Staff Recommendation 

Based on the above findings, staff recommends 

scheduling a public hearing on the zoning change from 

the R5 – Residential zoning district to the R10 – 

Residential zoning district on Lot 7, Block 3, KMK 

Estates.  

Attachments 

1. Location Map 

2. Zoning and Plan Reference Map 

3. Proposed Zoning Map 

4. Future Development Concept  

 

Staff report prepared by: Will Hutchings 

701-355-1850  |  whutchings@bismarcknd.gov  
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Lot 7, Block 3, KMK Estates

3



R5

R5
RM10

P

R10

R5

RM15

PUD

R10
PUD

R5

R10CA

RM30

RM15P

RM10
RM10 RM30

RT

RM10
R10

R10

R5

RR

RR

RT

R5

R5

BRUNSWICK DR

ARABIAN AVE

OV
ER

LO
OK

 DR

HACKBERRY ST

BUCKSKIN AVE

LORRAIN DR

HURON DR

W EDMONTON DR

VERSAILLES AVE

VA
LC

AR
TIE

R
STHO

RIZ
ON

PL

AR
AB

IAN
PL

NO
RM

AN
DY

S T

ASH COULEE DR

COLT AVE

N 
W

AS
HIN

GT
ON

 ST

LO
RR

AIN
 PL

E CALGARY AVE

BRUNSWICKDR

LITTLE ROCK
CT

YORK LN

NE 43RD AVE

REG
INA

LN

NE 43RD AVE

HURON DR

NO
RM

AN
DY

 ST

MO
NT

REA
L S

T

SEL
KIR

K
RD

RENEE DR

RE
NE

E D
R

Proposed Zoning Change (R5 to R10)

F
0 0.2 0.40.1

Miles

This map is for representational use only and does 
not represent a survey. No liability is assumed as 
to the accuracy of the data delineated hereon.

Proposed Change from 
R5 to R10

City of Bismarck
Community Development Dept.
Planning Division
October 16, 2017

C

O/MU

BRUNSWICK DR

ARABIAN AVE

HACKBERRY ST

BUCKSKIN AVE

OV
ER

LO
OK

 DR

LORRAIN DR

HURON DR

VERSAILLES AVESUDBURY AVE

W EDMONTON DR

HO
RIZ

ON
PL

AR
AB

IAN
PL

NO
RM

AN
DY

 ST

VA
LC

AR
T IE

R
ST

ASH COULEE DR

COLT AVE LO
RR

AIN
 PL

E CALGARY AVE

N 
W

AS
HIN

GT
ON

 ST

BRUNSWICKDR

LITTLE ROCK
CT

YORK LN

NE 43RD AVE

REG
INA

LN

NE 43RD AVE

HURON DR

NO
RM

AN
DY

 ST

MO
NT

RE
AL

 ST

SEL
KIR

K
RD

RENEE DR

RE
NE

E D
R

Future Land Use Plan and Fringe Area Road Master Plan

City Limits

Zoning and Plan
Reference Map

Zoning Map
Lot 7, Block 3, KMK Estates
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Change Proposed
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A
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RT
HM
CA
CG
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Multifamily
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(Offices)
Health and
Medical
Commercial
Commercial
Industrial
Industrial
Planned Unit
Development
Downtown Core
Downtown Fringe

Planned Arterial
Planned Collector

Fringe Area Road Master Plan
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Conservation
Business Park
Commercial
Commercial/
Mixed Use
Civic
High Density
Residential
Industrial
Low Density
Residential
Medium Density
Residential
Medium Density
Residential/
Mixed Use
Mixed Use
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PHONE: 701.354.7121
4719 SHELBURNE ST, SUITE 6
BISMARCK, ND 58503-5677

www.sehinc.com

Date: 9/12/17
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DESCRIPTION:
LOT  7, BLOCK 3 KMK ESTATES
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 (continued) 

  
 

Application for: Zoning Change TRAKiT Project ID:  ZC2017-019 

Project Summary 

Title: Lot 15, Block 2, Southwood Terrace 

Status: Planning & Zoning Commission – Consideration 

Owner(s): Mary Ann Preble 

Project Contact: Benjamas Gillund 

Location: In southwest Bismarck, south of West Bismarck Expressway and 
west of South Washington Street on the south side of 
Riverwood Drive (Lot 15, Block 2, Southwood Terrace). 

Project Size: 0.27 acres in lot / 0.72 acres of rezoning including right-of-
way 

Request: Rezone property for adaptive reuse of single-family 
residential building as a restaurant. 

Site Information 

Property History 

Zoned: Pre - 1980  Platted: 03/1961  Annexed: 03/1961 

 

Staff Analysis 

The applicant, Benjamas Gillard, requests approval of 

a zoning change from the RM30-Residential zoning 

district to the CA-Commercial zoning district for Lot 15, 

Block 2, Southwood Terrace. The applicant intends to 

purchase a single-family home on the lot and reuse the 

building for a restaurant. 

Existing Conditions  Proposed Conditions 

Number of Lots: 1  Number of Lots: 1 

Land Use: Single-Family Residence  Land Use: Restaurant 

Designated GMP 
Future Land Use: 

Already zoned. Not in Future Land 
Use Plan 

 Designated GMP 
Future Land Use: 

Already zoned. Not in Future Land 
Use Plan 

Zoning: RM30 – Residential  Zoning: CA – Commercial 

Uses Allowed: RM30 – Multi-family residential  Uses Allowed: CA – Neighborhood commercial 

Max Density 
Allowed: 

RM30  – 30 units / acre  Max Density 
Allowed: 

CA  – 30 units / acre 

STAFF REPORT 
City of Bismarck 
Community Development Department 

Planning Division 

Agenda Item # 3 

October 25, 2017 
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Agenda Item # 3  Community Development Department Staff Report  October 25, 2017 

 

  

The adjacent uses are office uses to the west, 

multifamily residential to the south, and commercial uses 

including a restaurant, bank, and gas station to the east 

across Riverwood Drive. 

The property is currently zoned RM30-Residential, and 

single-family homes are not a permitted use within this 

district. Therefore, the existing single-family home on 

the lot is considered a non-conforming use, which may 

complicate financing for any transfer of property as 

long as the use remains non-conforming. 

The intent of the CA – Commercial zoning district is to 

provide neighborhood-scale commercial that is less 

intensive than uses allowed in the CG – Zoning district 

across Riverwood Drive to the east. According to 

Section 14-13-11 of the City Code of Ordinances, a 

15-foot landscaped buffer would be required along 

the south side of the lot to create a visual screen 

between the restaurant and the multifamily housing to 

the south.  

If the zoning change is approved, the applicant would 

need to submit a site plan and receive approval before 

any building permit for adaptive reuse may be issued. 

The applicant has provided preliminary sketches to 

show the feasibility of parking and a buffer, but this 

would be addressed in more detail during the site plan 

process. 

The applicant intends to move the access point on the 

lot. The residence is currently accessed from the north, 

and this driveway would be removed. A new access 

point would be created from the southeast side of the 

lot, connecting to the local Pleasant Street. Because the 

curve in Riverwood Drive, providing direct access for a 

restaurant onto this roadway could present a safety 

hazard. 

Required Findings of Fact  (relating to land use) 

1. The proposed zoning change is in a developed 

area of the community and is outside of the 

Future Land Use Plan in the 2014 Growth 

Management Plan, as amended; 

2. The proposed zoning change is compatible with 

adjacent land uses and zoning; 

3. The City of Bismarck and other agencies would 

be able to provide necessary public services, 

facilities and programs to serve any 

development allowed by the new zoning 

classification at the time the property is 

developed; 

4. The proposed zoning change is justified by a 

change in conditions since the previous zoning 

classification was established or by an error in 

the zoning map; 

5. The zoning change is in the public interest and 

is not solely for the benefit of a single property 

owner; 

6. The proposed zoning change is consistent with 

the general intent and purpose of the zoning 

ordinance; 

7. The proposed zoning change is consistent with 

the master plan, other adopted plans, policies 

and accepted planning practice; and 

8. The proposed zoning change would not 

adversely affect the public health, safety, and 

general welfare. 

Staff Recommendation 

Based on the above findings, staff recommends 

scheduling a public hearing for the zoning change 

from the RM30-Residential zoning district to the CA-

Commercial zoning district for Lot 15, Block 2, 

Southwood Terrace. 

Attachments 

1. Location Map 

2. Zoning and Plan Reference Map

 

Staff report prepared by: Daniel Nairn, AICP Planner 

701-355-1854  |  dnairn@bismarcknd.gov  
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Proposed Zoning Change (RM30 to CA)
Lot 15, Block 2, Southwood Terrace
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Residential
Standard Rural
Residential
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Outside of
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Application for: Zoning Ordinance Text Amendment TRAKiT Project ID:  ZOTA2017-001 

Project Summary 

Title: Landscaping and Screening 

Status: Planning & Zoning Commission – Consideration 

Project Contact: Jenny Wollmuth, AICP, CFM, Planner 

Sections Amended: Section 14-02-03 (Definitions) 
Section 14-03-11 (Landscaping and Screening)  

Request: Modify requirements outlined in the Definitions and Landscaping and Screening sections of Title 
14 of the City Code of Ordinances (Zoning)    

 

Staff Analysis 

Section 14-03-11 of the City Code of Ordinances 
(Landscaping and Screening) outlines provisions that 
must be met when installing required landscaping and 
screening to sites during the development process.   

The proposed amendments would modify requirements 
outlined in this section to: encourage the installation of 
rain gardens and bioswales in landscape beds and 
perimeter parking lot landscaping; clarify the 
standards for mulch placed around street trees; allow 
required landscaping in the MA – Industrial and MB – 
Industrial zoning districts to be modified for truck 
maneuverability; remove the requirement to install a 
buffer yard between a higher intensity use and a single 
or  two-family use in the DC – Downtown Core and DF 
– Downton Fringe zoning districts; and clarify financial 
surety requirements for the installation of required 
landscaping.  

Required Findings of Fact  (relating to land use) 

1. The proposed text amendment would not 
adversely affect the public health, safety or 
general welfare; 

2. The proposed text amendment is justified by a 
change in conditions since the zoning ordinance 

was originally adopted or clarifies a provision 
that is confusing, in error or otherwise 
inconsistent with the general intent and purpose 
of  the zoning ordinance; 

3. The proposed text amendment is consistent with 
the general intent and purpose of the zoning 
ordinance; and 

4. The proposed text amendment is consistent with 
the master plan, other adopted plans, policies 
and accepted planning practice. 

Staff Recommendation 

Based on the above findings, staff recommends 
scheduling a public hearing for the zoning ordinance 
text amendment for Section 14-02-03 of the City 
Code of Ordinances (Definitions) and Section 14-03-
11 of the City Code of Ordinances (Landscaping and 
Screening) as outlined in the attached draft zoning 
ordinance text amendment. 

Attachments 

1. Draft zoning ordinance text amendment

 

Staff report prepared by: Jenny Wollmuth, AICP, CFM, Planner 

701-355-1845 | jwollmuth@bismarcknd.gov  

 

STAFF REPORT 
City of Bismarck 
Community Development Department 

Planning Division 

Agenda Item # 4 

October 25, 2017 
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CITY OF BISMARCK 

Ordinance No. XXXX 
 

 

 
AN ORDINANCE TO AMEND AND RE-ENACT SECTIONS 14-02-03 AND 14-03-11 

OF THE BISMARCK CODE OF ORDINANCES (REV.) RELATING TO DEFINITIONS 

AND LANDSCAPING AND SCREENING.  

 
BE IT ORDAINED BY THE BOARD OF CITY COMMISSIONERS OF THE CITY OF 

BISMARCK, NORTH DAKOTA: 

 

Section 1. Amendment. Section 14-02-03 of the City of 

Bismarck Code of Ordinances (1986 Rev.) relating to Definitions is 

hereby amended and re-enacted to read as follows: 

 
 14-02-03.  Definitions.  The following definitions represent 

the meanings of terms as they are used in these regulations: 

 

  All words used in the present tense include the future 

tense. All words in the plural number include the singular 

number, and all words in the singular number include the plural 

number, unless the natural construction of the wording 

indicates otherwise.  The word "building" includes the word 

"structure".  The word "shall" is mandatory and not directory.  

The word "used" shall be deemed also to include "designed, 

intended or arranged to be used". Unless otherwise specified, 

all distances shall be measured horizontally.  The word "city" 

means the City of Bismarck, North Dakota; the term "board of 

city commissioners" means the board of city commissioners of 

said city; the term "board of adjustment" means the board of 

adjustment of said city; the term "city planning commission" 

means the city planning and zoning commission of said city; 

the term "board of county commissioners" means the Burleigh 

County Board of Commissioners; all officials referred to 

herein refer to the current appointed officials of said city 

or their authorized representatives.  

 

   First Reading   ___________________________ 

   Second Reading   ___________________________ 

   Final Passage and Adoption ___________________________ 

   Publication Date   ___________________________ 
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   * * * * * 

 

 Bioswale. Landscape elements designed to concentrate or 

remove silt and pollution from surface water runoff. 

 

   * * * * * 

 

  Rain garden. A planted depression or hole that allows 

rainwater runoff from impervious urban areas the opportunity to be 

absorbed prior to entering municipal stormwater facilities  

 

   * * * * * 

Section 2. Amendment. Section 14-03-11 of the City of 

Bismarck Code of Ordinances (1986 Rev.) relating to Landscaping 

and Screening is hereby amended and re-enacted to read as follows: 

 

14-03-11.  Landscaping and Screening.   

 

   * * * * * 

3. General Requirements. All exposed ground areas, 

including areas not devoted to off-street parking, 

drives, sidewalks or other such improvements shall be 

landscaped with grass, vegetative ground cover, shrubs, 

trees or other ornamental landscape materials in 

conjunction with site development. All landscaped areas 

shall be kept neat, clean and uncluttered. No required 

landscaped area shall be used for parking of vehicles 

or for the storage or display of materials, supplies or 

merchandise. Boulevard areas shall be subject to the 

requirements of Sections 10-03-14 and 10-05-04.   

 

The Director of Community Development and the City 

Forester may allow the placement of existing and/or 

required landscaping to be altered as deemed 

appropriate.  

 

   * * * * * 

    

4. Landscaping Plan Required. A landscape plan shall be 
required for all development subject to the provisions 

of this subsection. All landscape plans submitted for 

approval shall contain, at a minimum, the following 

information: 
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a. North point and scale; 
 

b. The boundary lines of the property with dimensions 
and area; 

 

c. The location of all driveways, parking areas, 

sidewalks, structures, utilities, or other 

features, existing or proposed, affecting the 

landscaping of the site; 

 

d. The location, common name, scientific name to the 
species level, size and quantity of all existing 

trees, shrubs or other vegetation intended for use 

in meeting the requirements of this subsection; 

 

e. The location, common name, scientific name to the 
species level, size and quantity of all proposed 

landscape materials; 

 

f. The location and height of any proposed earthen 
berms, masonry fences or other features used to 

meet the landscaping or buffer yard requirements;  

 

g. The location of any existing and/or proposed 

easements; and  

 

h. The square footage of each interior parking lot 
landscaping area and the overall square footage of 

all interior parking lot landscaping areas shown. 

 

i. An opinion of cost prepared by the landscape 

architect, landscape designer, landscape 

contractor or civil engineer submitting the 

landscape plan in the amount sufficient to 

guarantee the installation of all the required 

landscaping elements and materials, including 

trees, shrubs, perennials, ornamental grasses, 

ground cover, rock mulch, wood mulch, top soil, 

edging material, or any other materials necessary 

to install the required landscape materials, as 

well as all labor costs to implement the landscape 

plan.  
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j. A landscaping plan must include a phasing plan if 
the required landscaping will be installed with 

phased development.   

 

 * * * * * * 

    

 
5. Landscape Design Considerations. Landscape design 

should serve to provide visually interesting open space, 

reduce the potential negative impact of development on 

adjacent land uses, and complement the scale of the 

development and its surroundings. The following items 

are to be considered in developing a landscape plan for 

submittal to the City: 

 

a. Landscape materials and structural items placed 

within the sight triangle of a corner lot, as 

defined in Section 14-02-03, shall not have a 

height of more than three (3) feet above the curb 

level during all stages of plant growth. Deciduous 

trees may be planted within the sight triangle 

provided they are not an obstruction to vision 

between three (3) feet and ten (10) feet above the 

curb level; 

 

b. Landscape materials and structural items at 

driveway entrances shall be placed so that 

visibility for vehicles entering or exiting a 

parking lot is not obstructed;  

 

c. Trees or shrubs shall not be planted under utility 
lines when their ultimate height may interfere with 

the lowest lines; 

 

d. Landscaped areas shall be of adequate size to 

promote proper plant growth and to protect 

plantings from pedestrian traffic, vehicle traffic, 

and other types of concentrated activity; 

 

e. Landscaped areas and plantings shall be located in 
a manner to allow adequate room for proper 

maintenance; 

 

f. A variety of tree and shrub species shall be 

utilized to provide year around visual interest. 

Except for continuous hedges and street trees, not 
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more than fifty percent (50%) of the required 

number of trees or shrubs may be comprised of any 

one (1) species.  In addition, not more than fifty 

percent (50%) of the shrubs and perennials within 

any planting bed larger than five hundred (500) 

square feet in area may be comprised of any one (1) 

genus; 

 

g. Final slopes greater than a 3:1 ratio, including 
slopes on earthen berms, will not be permitted 

without special approval or treatment, such as 

special seed mixtures or reforestation, terracing 

or retaining walls; and 

 

h. Within the DC – Downtown Core and DF – Downtown 
Fringe zoning districts, streetscape elements from 

the City’s Streetscape Guidelines should be 

incorporated into the perimeter parking lot 

landscaping. 

 

i. The use of rain gardens, bioswales, stormwater 

infiltration areas are encouraged. 

 

 * * * * * * 

    

7. Street Trees.  
 

a. Purpose. The street tree requirements are intended 
to promote air quality, shade, neighborhood 

character, traffic calming, reduced storm water 

runoff, wildlife habitat, pedestrian amenity and 

aesthetic value. 

b. Applicability. Street trees shall be installed in 
conjunction with the construction of any principal 

commercial, industrial, institutional or multi-

family building with more than three (3) units 

along a section of public roadway with curb and 

gutter installed or scheduled to be installed in 

conjunction with the project. 

c. Location. Street trees shall be installed within 
the public right-of-way or within ten (10) feet of 

the public right-of-way.   
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d. Spacing and Planting Requirements. Unless the City 
Forester determines that it is necessary to address 

specific site conditions, three (3) deciduous 

trees are required for every one hundred (100) 

linear feet of street frontage. Street trees need 

not be placed at exact intervals, but they must be 

placed evenly along the street frontage. The City 

Forester shall have the authority to determine the 

final location of street trees in accordance with 

Section 13-02-01 of the City Code.  Mulch shall be 

installed to a minimum coverage thickness of two 

(2) inches within a radius of three (3) feet of 

the trunk base, and in accordance with the City 

Forester’s planting standards and specifications. 

Tree grates may be used in lieu of mulching at the 

discretion of the City Forester. 

e. Permit Required. A planting permit must be obtained 
from the Forestry Division of the Public Works 

Department prior to planting any trees within the 

public right-of-way. 

 

8. Perimeter Parking Lot Landscaping. 
 

a. Purpose. The perimeter parking lot landscaping 

requirements are intended to screen views of 

parking lots and access lanes from public rights-

of-way, mitigate off-site headlight projection, 

and provide pervious surfaces to reduce storm water 

run-off. 

 

b. Applicability. Perimeter parking lot landscaping 
shall be required with the installation or 

reconstruction (as defined in subsection 2(d))of 

any off-street parking area or access lane adjacent 

to the public right-of-way and/or visible from and 

within three hundred (300) feet of a public right-

of-way. 

c. Standards. All parking lots and access lanes shall 
provide perimeter landscaping between said off-

street parking areas and access lanes and adjacent 

public rights-of-way.  Said perimeter landscaping 

shall be constructed with standard poured-in-place 

concrete curbing on the parking lot side in order 

to minimize damage to plant material.  Said 
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perimeter curbing may be modified to allow for 

stormwater management applications designed to 

function as rain gardens, bioswales or stormwater 

infiltration areas at the discretion of the 

Director of Community Development and the City 

Forester.  

 

d. Trees and Shrubs. Trees and shrubs shall be 

installed in accordance with the following table.  

The intent of the minimum requirements column is 

to provide a total number of trees and shrubs 

required based on street frontage, not to dictate 

the spacing of the trees and shrubs within that 

frontage.  For fractions of the specified linear 

feet, the number of trees and shrubs required shall 

be the corresponding fraction. 

 

Parking 

Lot Size 

(Number 

of 

Spaces) 

 

Minimum 

Landscaping 

Width 

 

 

 

Minimum Requirements 

Less 

than 100 

4 feet; or 

 

Masonry wall, 

decorative fencing or 

continuous evergreen or 

deciduous hedge with a 

minimum height of 3 

feet.  

6 feet 1 shade or ornamental 

tree and 5 shrubs for 

every 25 linear feet of 

street frontage. 

100 to 

399 

10 feet; or 

 

4 shade or ornamental 

trees and 40 shrubs for 

every 100 linear feet of 

street frontage; or 

Masonry wall, 

decorative fencing 

combined with a variety 

of landscape materials, 

or continuous evergreen 

or deciduous hedge with 

a minimum height of 3 

feet 
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20 feet; or Earthen berm with a 

minimum height of 3 feet 

plus 2 shade or 

ornamental trees for 

every 100 linear feet of 

street frontage; or 

2 shade or ornamental 

trees and 15 shrubs for 

every 100 linear feet of 

street frontage. 

30 feet 4 shade or ornamental 

trees and 10 shrubs for 

every 100 linear feet of 

street frontage. 

400 or 

more 

20 feet Earthen berm with a 

minimum height of 3 feet 

plus 4 shade or 

ornamental trees for 

every 100 linear feet of 

street frontage; or 

4 shade or ornamental 

trees and 15 shrubs for 

every 100 linear feet of 

street frontage; or 

Masonry wall, 

decorative iron fencing 

combined with a variety 

of landscape materials, 

or continuous evergreen 

or deciduous hedge with 

a minimum height of 4 3 

feet. 

30 feet 4 shade or ornamental 

trees and 10 shrubs for 

every 100 linear feet of 

street frontage.  

40 feet or 

greater 

4 shade or ornamental 

trees for every 100 

linear feet of street 

frontage. 

 
e. Applicability to Industrial Districts. Within the 

MA – Industrial and MB – Industrial zoning 

districts, the Director of Community Development and 

the City Forester may waive or modify perimeter 

parking lot landscaping requirements based on site 
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conditions if the parking lot has twenty-five (25) 

or fewer parking spaces and the property is not 

located along a collector or arterial roadway.   

 

f. Grade Differential. Consideration will be given for 

parking areas and access lanes that are 

significantly above or below the finish grade of the 

adjacent public right-of-way. Modifications to the 

required plant quantities will be considered on a 

case-by-case basis by the Director of Community 

Development and the City Forester with the submittal 

of section and/or elevation drawings showing how the 

design will meet the intent of the ordinance. 

 

g. Separation. For off-street parking areas with 

varying widths adjacent to a public right-of-way, 

the average separation distance between the parking 

area and the right-of-way will be the basis for the 

required plant materials. 

 

h. Substitutions.  The Director of Community 

Development and the City Forester may allow 

perennials to be substituted for a portion of the 

required shrubs on a one-to-one basis, and for one 

shade tree to be substituted for three shrubs, based 

on specific site conditions and the overall 

landscape design for the site. 

 
9. Interior Parking Lot Landscaping. 
 

a. Purpose. The interior parking lot landscaping 

requirements are intended to break up large 

expanses of pavement, provide relief from the heat 

island effect associated with paved areas, promote 

air quality, shade, aesthetic value, and provide 

pervious surfaces to reduce storm water run-off.  

b. Applicability. Interior parking lot landscaping 

applies to any new or reconstructed parking lot 

(as defined by subsection 2(d)).  

 

c. Standards. All parking lots containing fifty (50) 
or more off-street parking spaces shall provide 

interior landscape areas within the parking lot.  

Said landscape areas shall be provided at the rate 

of ten (10) square feet per parking space, shall 
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be no less than ten (10) feet by ten (10) feet (100 

square feet), and shall be constructed with poured-

in-place concrete curbing to minimize damage to 

plant material. The poured-in-place concrete 

curbing requirement may be waived by the Director 

of Community Development and the City Forester for 

landscape beds intended to function as rain 

gardens, storm water infiltration areas or storm 

water detention facilities. Said perimeter curbing 

may be modified to allow for stormwater management 

applications designed to function as rain gardens, 

bioswales or stormwater infiltration areas at the 

discretion of the Director of Community 

Development and the City Forester.  For parking 

lots with one hundred (100) to four hundred (400) 

parking spaces, at least fifty percent (50%) of 

the landscape areas shall be no less than six 

hundred (600) square feet in area with a minimum 

width dimension of ten (10) feet.  For parking lots 

with more than four hundred (400) parking spaces, 

at least fifty percent (50%) of the landscape areas 

shall be no less than twelve hundred (1200) square 

feet in area with a minimum width dimension of ten 

(10) feet. 

 

d. Placement of Landscape Areas. Live plant material 
should be evenly dispersed throughout the parking 

area. 

 

e. Trees and Shrubs. At least one (1) shade tree and 
three (3) shrubs shall be provided for every twenty 

(20) parking spaces or fraction thereof within the 

off-street parking area. One (1) shade tree may be 

substituted for three (3) shrubs, but shrubs may 

not be substituted for shade trees.  The Director 

of Community Development and the City Forester may 

allow perennials to be substituted for a portion 

of the required shrubs on a one-to-one basis, based 

on specific site conditions and the overall 

landscape design for the site. 

 

f. For sites located within industrial zoning 

districts, the required plant material for 

interior landscape islands located in areas 

designated for truck maneuverability may be 

relocated throughout the site at the discretion of 
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the Director of Community Development and the City 

Forester.   

 

10. Buffer Yards. 

 

a. Purpose. The buffer yard requirements are intended 
to provide separation between land uses of 

differing intensity. Buffer yards utilize a 

combination of distance and plantings to form a 

dense landscaping screen to mitigate the 

undesirable impacts associated with incompatible 

land uses on adjacent properties. Earthen berms 

and/or opaque wood or similar screening fence as 

defined in this section may also be used where 

appropriate at the discretion of the Director of 

Community Development and the City Forester. 

 

b. Applicability. Buffer yards shall be required 

between a single- or two-family residential use 

and any other non-agricultural land use, and 

between a multiple family residential use (three 

(3) or more units) and any commercial, industrial 

or institutional use in all zoning districts except 

for the Downtown Core (DC) and Downtown Fringe (DF) 

zoning districts.  Buffer yards shall also be 

required for parking lots and access lanes 

associated with these uses, whether they are 

located on the same parcel or on a separate parcel.  

 

c. Location of Buffer Yards. Buffer yards shall be 
located along the entire length of any lot line 

where two (2) land uses of differing intensity 

abut, excluding areas adjacent to access points 

and sight triangles. Such buffer yards may be 

located within required yards, but not within any 

portion of the public right-of-way or over any 

established trail or access easement. 

 

d. Responsibility for Buffer Yard Installation. 

Installation of all required buffer yards shall be 

the responsibility of the proposed higher 

intensity use and shall be located on the lot of 

the higher intensity use unless a perpetual 

landscape easement is obtained from the property 

owner with the lower intensity use, in which case 

the buffer yard may be located on the lot with the 
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lower intensity use.  In situations where the 

higher intensity use was in place prior to the 

adoption of this section (October 8, 2002), or any 

subsequent amendments, a buffer yard shall not be 

required with the subsequent development of the 

adjacent lower intensity land use.  Landscape 

easements for buffer yards may be required in 

conjunction with the platting process in 

situations where such buffer yards will be required 

based on existing or proposed zoning and/or land 

uses. 

 

e. Standards. Buffer yards shall be installed in 

accordance with the following table: 

 

 

Area Where 

Buffer Yard 

Required 

Minimum Width 

of Buffer 

Yard 

Landscape 

Materials 

Required per 100 

Linear Feet 

Side or rear 

yard of any 

expanding 

higher 

intensity land 

use adjacent 

to single and 

two-family 

residential 

uses or zoning 

 

10 feet w/6-

foot 

screening 

fence 

4 shade trees 

and 2 ornamental 

trees 

Side or rear 

yard of any 

new multi-

family land 

use adjacent 

to single and 

two-family 

residential 

uses or zoning 

 

or 

 

15 feet 

 

 

 

 

 

or 

3 shade trees, 4 

ornamental 

trees, 2 large 

upright 

coniferous 

trees, 10 small 

upright 

coniferous trees 

and 14 shrubs 

(25% of shrubs 

must be 

evergreens) 
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Side or rear 

yard of any 

new commercial 

or 

institutional 

use adjacent 

to a multi-

family 

residential 

use or zoning 

 

15 feet w/6-

foot 

screening 

fence 

2 shade trees 

and 2 ornamental 

trees and 2 

large upright 

coniferous trees 

Side or rear 

yard of any 

new commercial 

or 

institutional 

land use 

adjacent to a 

single or two-

family 

residential 

use or zoning 

20 feet 

 

 

 

or 

2 shade trees 

and 4 ornamental 

trees and 3 

large upright 

coniferous trees 

and 10 small 

upright 

coniferous trees 

and 14 shrubs 

20 feet w/6-

foot 

screening 

fence 

2 shade trees 

and 3 ornamental 

trees and 2 

large upright 

coniferous trees 

Side or rear 

yard of any 

new industrial 

use adjacent 

to any 

residential 

use or zoning 

50 feet w/6-

foot berm 

5 shade trees 

and 7 ornamental 

trees and 10 

large upright 

coniferous trees 

and 10 small 

upright 

coniferous trees 

and 24 shrubs 

 
 A screening fence may be made of solid wood, 

composite material with the appearance of solid 

wood, vinyl with the appearance of solid wood, 

masonry, or a combination of masonry and any of the 

other materials listed.  In situations where the 

rear walls of accessory garages are located within 

twenty (20) feet of a property line, the planting 

material numbers required for a buffer yard with a 

screening fence will apply, provided the wall of 

the accessory garages is at least one hundred (100) 
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feet in length and provided that the number of 

planting materials required for a buffer yard 

without a fence are provided in areas not occupied 

by such garages. 

 

 In order to provide flexibility in the 

application of this ordinance, the Director of 

Community Development and the City Forester may 

allow material numbers and/or types to be modified 

on a case-by-case basis with the submittal of an 

oblique view or elevation sketch of the buffer yard 

showing how the proposed materials will meet the 

dense landscaping screen intent of this ordinance 

within five (5) years of initial installation and 

at full maturity.   

 

f. Sizes.  In order to provide an effective 

landscaping screen in conjunction with site 

development, minimum sizes at the time of planting 

and minimum heights at maturity have been 

established.  The classification of various types 

of materials shall be based on the City of 

Bismarck's Forestry standards and specifications. 

 

Type of 

Materials 

Minimum Size 

at Time of 

Planting 

Minimum Height 

at Maturity 

Shade Trees Caliper of 

1.5 inches 

measured 6 

inches above 

the root 

collar 

20 feet 

Ornamental 

Trees 

Caliper of 1 

inch measured 

6 inches 

above the 

root collar 

15 feet 

Small Upright 

Coniferous 

Trees 

Minimum 

height of 2 

feet above 

grade or 

minimum 

container 

size of 5 

gallons 

6 feet 
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Large Upright 

Coniferous 

Trees 

Minimum 

height of 4 

feet above 

grade 

20 feet 

Shrubs Minimum 

height of 2 

feet above 

grade or a 

minimum 

container 

size of 2 

gallons 

3 feet 

 

g. Applicability to Non-Conforming Uses. Proposed 

modifications to a required buffer yard adjacent to 

any non-conforming use, based on zoning, may be 

considered on a case-by-case basis by the Director 

of Community Development and the City Forester.  

 

h. Applicability to Buffer Yards in Areas Within the 

Extraterritorial Area. Consideration will be given 

by the Director of Community Development and the 

City Forester on a case-by-case basis to allow a 

modified buffer yard in developing areas within the 

extraterritorial area. Consideration will be given 

for reduced plant quantities, sizes, locations and 

plant species.  

 

i. Grade Differential. Consideration will be given for 

required buffer yards that are significantly above 

or below the finish grade of the adjacent property. 

Modifications to the required plant quantities may 

be considered on a case-by-case basis by the 

Director of Community Development and the City 

Forester with the submittal of section and/or 

elevation drawings showing how the design will meet 

the intent of the ordinance. 

 

11. Installation, Maintenance, Replacement, Inspection 

and Enforcement. 

 

a. Installation of Street Trees. The City Forester 
shall determine the time for installation of street 

trees. 
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b. Installation of Other Required Landscaping. All 
other landscaping and buffer yards required by this 

subsection shall be healthy and in-place as soon 

as grading or construction has been completed to 

eliminate or reduce wind and/or water erosion.  

When landscaping cannot be completed in 

conjunction with site development due to seasonal 

constraints, the plant material shall be installed 

at the beginning of the next growing season, unless 

otherwise approved by the Director of Community 

Development and the City Forester.   

 

c. Maintenance and Replacement. The owner, or 

successors in interest, or agent, if any, shall be 

responsible for regular maintenance of all 

landscaping in good condition in a way that 

presents a healthy, neat and orderly appearance. 

All landscaping must be maintained free from 

disease, pests, weeds and litter. This maintenance 

must include weeding, watering, fertilizing, 

pruning, mowing, edging, mulching and other 

maintenance, as needed and in accordance with 

acceptable horticultural practices. Dead plants 

must be promptly removed and replaced within the 

next growing season. Trees located along fire 

department access routes, as identified on an 

approved site plan, must be pruned as needed to 

maintain a vertical clearance height of no less 

than fourteen (14) feet.   

 

d. Inspection and Enforcement. All landscaping shall 
be subject to periodic inspection by the City 

Forester. Landscaping that is not installed, 

maintained or replaced as needed to comply with 

the approved landscape plan shall be considered a 

violation of this Section and shall be subject to 

the enforcement provisions Chapter 13-02-14. 

 

e. Surety Requirement.   

 

1. For landscaping required under Section 14-03-

11(2)(a), the landscaping shown in the 

approved landscaping plan must be installed 

prior to issuance of a certificate of 

occupancy.  If the required landscaping cannot 

be installed due to seasonal concerns, in 
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conjunction with site development the 

certificate of occupancy may be issued upon 

the Director of Community Development and City 

Forester may allow the installation of the 

required landscaping to be delayed on a case-

by-case basis.  In such cases, the City would 

require the receipt of a certificate of 

deposit or a cash deposit in the name of the 

City of Bismarck in an amount (estimate plus 

ten percent (10%) sufficient to guarantee the 

installation of the landscaping according to 

the landscape plan (estimate plus twenty-five 

percent (25%) to cover administrative costs 

associated with the City ordering in the 

installation of said landscaping.  Upon 

receipt of said certificate of deposit or cash 

deposit, a temporary certificate of occupancy 

would be issued until the required landscaping 

was installed and found to be acceptable. 

 

2. For landscaping required under Section 14-03-

11 (2)(b), the owner must provide a 

certificate of deposit or cash deposit in the 

name of the City of Bismarck in an amount 

sufficient to guarantee the installation of 

the landscaping according to the landscape 

plan (estimate plus twenty-five percent (25%) 

to cover administrative costs associated with 

the City ordering in the installation of said 

landscaping) prior to issuance of a permit for 

the construction or alteration of the parking 

lot. 

 

3. For landscaping required under Section 14-03-

11 (2)(c), the owner must provide a 

certificate of deposit or use the cash deposit 

in the name of the City of Bismarck in an 

amount sufficient to guarantee the 

installation of the landscaping according to 

the landscape plan (estimate plus twenty-five 

percent (25%) to cover administrative costs 

associated with the City ordering in the 

installation of said landscaping) prior to 

issuance of a special use permit or final 

approval of a zoning change. 
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4. For landscaping required under Section 14-03-

11 (2)(d), the owner must provide a 

certificate of deposit or use the cash deposit 

in the name of the City of Bismarck in an 

amount sufficient to guarantee the 

installation of the landscaping according to 

the landscape plan (estimate plus twenty-five 

percent (25%) to cover administrative costs 

associated with the City ordering in the 

installation of said landscaping) prior to 

issuance of a special use permit for the 

parking improvements. 

 

If the required landscaping is not installed as agreed by 

the owner or by July 1 of the year following the occupancy 

or use of the property, by the date established by the 

Director of Community Development and City Forester, the 

City may cash the certificate of deposit or use the cash 

deposit and order the installation of the landscaping 

according to the approved landscape plan, based on an 

estimate prepared by the landscape architect, landscape 

designer, landscape contractor or civil engineer 

submitting the landscape plan and agreed to by the City, 

plus ten percent (10%).  

 

 * * * * * * 

 

Section 3. Severability.  If any section, sentence, 

clause or phrase of this ordinance is for any reason held to be 

invalid or unconstitutional by a decision of any court of competent 

jurisdiction, such decision shall not affect the validity of the 

remaining portions of this ordinance. 

 

Section 4. Effective Date.  This ordinance shall take 

effect following final passage, adoption and publication. 
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Application for: Zoning Ordinance Text Amendment TRAKiT Project ID:  ZOTA2017-011 

10Project Summary 

Title: Nonconforming Uses 

Status: Planning & Zoning Commission – Consideration 

Project Contact: Kim L. Lee, AICP, Planning Manager 

Sections Amended: Sections 14-03-09 (Nonconforming Uses)   

Request: Amend Title 14 of the City Code of Ordinances (Zoning)e to allow additions to non-conforming 
single and two-family residences that meet certain criteria.    

Staff Analysis 

The City’s Board of Adjustment regularly hears requests 

for variances from owners of single and two-family 

homes for additions that are in line with the existing 

setbacks.  Many of these are before the Board of 

Adjustment because the residences are currently 

nonconforming structures by reason of setback.    

The proposed amendment would allow the construction 

of an addition to such nonconforming structures without 

a variance in situations when: the nonconforming 

setback is not further reduced; the building separations 

are not further reduced; the height is not further 

increased; and no additional nonconforming conditions 

are created.   

Required Findings of Fact  (relating to land use) 

1. The proposed text amendment would not 

adversely affect the public health, safety or 

general welfare; 

2. The proposed text amendment is justified by a 

change in conditions since the zoning ordinance 

was originally adopted or clarifies a provision 

that is confusing, in error or otherwise 

inconsistent with the general intent and purpose 

of  the zoning ordinance; 

3. The proposed text amendment is consistent with 

the general intent and purpose of the zoning 

ordinance; and 

4. The proposed text amendment is consistent with 

the master plan, other adopted plans, policies 

and accepted planning practice. 

Staff Recommendation 

Based on the above findings, staff recommends 

scheduling a public hearing on the zoning ordinance 

text amendment for Section 14-03-09 (Nonconforming 

Uses) of the City Code of Ordinances, as outlined in the 

attached draft ordinance. 

Attachments 

1. Draft zoning ordinance text amendment

  

Staff report prepared by: Kim L. Lee, AICP, Planning Manager 

701-355-1846  |  klee@bismarcknd.gov  

 

STAFF REPORT 
City of Bismarck 
Community Development Department 

Planning Division 

Agenda Item # 5 

October 25, 2017 
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CITY OF BISMARCK 

Ordinance No. XXXX 
 

 

 
AN ORDINANCE TO AMEND AND RE-ENACT SECTIONS 14-02-03 AND 14-03-09 

OF THE BISMARCK CODE OF ORDINANCES (REV.) RELATING TO NONCONFORMING 

USES.     

 
BE IT ORDAINED BY THE BOARD OF CITY COMMISSIONERS OF THE CITY OF 

BISMARCK, NORTH DAKOTA: 

 

Section 1. Amendment. Section 14-04-08 of the City of 

Bismarck Code of Ordinances (1986 Rev.) relating to the RT 

Residential District is hereby amended and re-enacted to read as 

follows: 

 

 14-02-03.  Definitions.  The following definitions represent 

the meanings of terms as they are used in these regulations: 

 

* * * * * 

 

  Nonconforming use:  The use of a building or other 

structure or of a tract of land which does not conform to the 

use or regulations of this title for the district in which it 

is located, either at the effective date of this title, or as 

a result of subsequent amendments which may be incorporated 

into this title.  

 

 Nonconforming structure:  A structure which does not 

conform to the regulations of this title for the district in 

which it is located, either at the effective date of this title 

or as a result of subsequent amendments which may be 

incorporated into this title. 

 

* * * * * 

 

 

 

   First Reading   ___________________________ 

   Second Reading   ___________________________ 

   Final Passage and Adoption ___________________________ 

   Publication Date   ___________________________ 
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Section 2. Amendment. Section 14-03-09 of the City of 

Bismarck Code of Ordinances (1986 Rev.) relating to Nonconforming 

Uses is hereby amended and re-enacted to read as follows: 

 

 14-03-09.  Nonconforming Uses.  Any lawful use of the land or 

buildings existing at the date of passage of this title, and 

located in a district in which it would not be permitted as a new 

use under the regulations of this title, is hereby declared to be 

a nonconforming use, and not in violation of this title.   

Provided, however, a nonconforming use shall be subject to, and 

the owner shall comply with the following regulations:  

 

  1. Certificate of occupancy.  After the adoption of 

this title, the owner of a nonconforming use shall be notified, 

by the Building Official, of the provisions of this title.  

Within thirty days after receipt of said notice, the owner 

shall apply for and be issued a certificate of occupancy for 

the nonconforming use.  The application for such certificate 

shall designate the location, nature and extent of the 

nonconforming use and such other details as may be necessary 

for the issuance of the certificate of occupancy.  If the owner 

of a nonconforming use fails to apply for a certificate of 

occupancy within thirty days after receipt of the foregoing 

notice, the use ceases to be nonconforming and is hereby 

declared to be in violation of this title.  The Building 

Official and city attorney shall take appropriate action to 

enjoin such violation.  If the Building Official shall find, 

upon reviewing the application for a certificate of occupancy 

that the existing use is illegal or in violation of other 

ordinances or laws, or if he finds that the building for which 

the certificate is requested has been constructed or altered 

for the existing use or any other use without full compliance 

with the building code or zoning ordinance in effect at the 

time of construction or alteration, he shall not issue the 

certificate of occupancy, but shall declare such use to be in 

violation of this article.  

 

  2.   Nonconforming Use-Extension.  The nonconforming use 

of a building may be extended throughout any part of a building 

clearly designed for such use but not so used at the date of 

the adoption of this title.   No nonconforming use may be 

extended to occupy any land outside the building nor any 

additional building not used for such nonconforming use at the 

date of adoption of this title.  The nonconforming use of land 

shall not be extended to any additional land not so used at 

the date of the adoption of this title.  
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  3.   Nonconforming Use-Additions, repair, alteration.  No 

building used for a nonconforming use shall be enlarged, 

extended, reconstructed, or structurally altered, unless the 

use is changed to one which complies with the provisions of 

this title. Provided, however, permits may be issued for the 

reconstruction of an existing building to be continued as a 

nonconforming use if the following conditions are complied 

with:  

 

   a. New use would decrease the number of living 

units or population density in case such is violated.  

 

   b. New use would decrease the automobile parking 

congestion in the area.  

 

   c. New use would not increase the cubical contents 

of the structure if such would violate provisions of this 

ordinance.  

 

   d. Such reconstruction would be one in accordance 

with the city building, plumbing, electrical codes and 

fire prevention code.  

 

   e. The issuance of such permit would not violate 

the provisions of paragraph 4 of this section.  

 

 In addition, repairs and maintenance work may be carried out 

each year in an amount not to exceed twenty-five percent (25%) 

of the assessed value of the building for that year.  Such 

repairs and maintenance work shall not increase the cubical 

content of the building, nor the floor area devoted to the 

nonconforming use.  Nor shall it increase the number of 

dwelling units provided in a building.   Nothing in this 

article shall be deemed to prevent the strengthening or repair 

of a building which may be necessary to restore the building 

to a safe condition or to improve the sanitary conditions of 

the building, provided that such strengthening and repair may 

not be used to restore a building to the provisions of 

paragraph 4 of this section.  

 

 Alterations may be made to a nonconforming principal 

residential structure or any principal building in which there 

is a nonconforming residential use when the alteration will 

improve the livability thereof, provided it will not increase 

the number of dwelling units or the outside dimensions of the 

building. 
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 Notwithstanding the foregoing provisions of this paragraph, 

any principal nonconforming use or structure that is located 

in an R5 – Residential or R10 – Residential zoning district, 

occupied by a single-family or two-family residence, and not 

subject to the provisions of the FP Floodplain overlay 

district, may be expanded if all of the following conditions 

are met: 

 

a. Nonconforming setbacks are not further reduced; 

b. Nonconforming building separations are not 

further reduced; 

c. Nonconforming height is not further increased; 

e. No additional nonconforming conditions are 

created.  

 

  4. Nonconforming Use-Destruction.  If any nonconforming 

structure or any building in which there is a nonconforming 

use is damaged by fire, flood, explosion, wind, war or other 

catastrophe, in an amount equal to or greater than fifty 

percent (50%) of its assessed valuation, it shall not be again 

used or reconstructed to be used for any use except one 

complying with the provisions of this article for the district 

in which it is located.  

 

 Notwithstanding the foregoing provisions of this paragraph, 

any principal nonconforming use or structure devoted in whole 

or in part to a residential use that is damaged or destroyed 

by any means, to the extent of more than fifty percent (50%) 

of its structural value prior to the damage, that structure 

may be restored, repaired or rebuilt in its entirety if all of 

the following conditions are met:   

 

   a. The building or structure will not occupy any 

portion of the lot that was not occupied by the destroyed 

structure; 

 

   b. The building or structure will not have a 

greater floor area than the destroyed structure; 

 

   c. The building or structure will not exceed the 

height or number of stories contained in the destroyed 

structure; 
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   d. The number of off-street parking spaces located 

on the property will not be reduced from the number 

available before the damage; and 

 

   e. The building permit for the repair or 

restoration must be obtained within six (6) months of date 

of the damage and restoration must begin within one (1) 

year of the date of the damage.   

 

  5.  Nonconforming Use-Moving Building.  Any building in 

which there is a nonconforming use shall not be moved unless 

it is moved to a district in which the use for which the 

building was designed is permitted by this title.  If any 

building in which there is a nonconforming use is moved any 

distance whatsoever, the building shall thereafter be used 

only in compliance with the provisions of this article for the 

district in which it is located.  

 

  6.   Nonconforming Use-Change.   A nonconforming use may 

be continued in accordance with the provisions of this section, 

but it shall not be changed to any other use except the one 

which would be permitted as a new use in the district in which 

the building is located.  

 

  7.  Nonconforming Use-Discontinuance.  

 

   a. If for any reason a nonconforming use of land 

ceases for a continuous period of more than thirty (30) 

days, the land shall thereafter not be used except in 

compliance with the provisions of this article for the 

district in which the land is located.  

 

   b. If for any reason a nonconforming use of a 

building ceases for a continuous period of more than six 

(6) months, the building shall thereafter not be used 

except in compliance with the provisions of this title 

for the district in which the building is located.  

 

  8.   Nonconforming Use-Continuance.   Any legal 

nonconforming use, except those listed in paragraph 9 of this 

section, may be continued.  The certificate of occupancy issued 

by the Building Official for a nonconforming use shall state 

that the use may be continued indefinitely or, for those uses 

listed in paragraph 9 of this section, that the use must be 

discontinued.  
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  All periods of time shown below in paragraph 9 shall begin 

thirty-one (31) days after receipt by the owner of notice of 

the provisions of this title.  Upon application to the board 

of adjustment the board may, in certain cases, extend the date 

of the certificate of occupancy for one period of time not to 

exceed the limit indicated in paragraph 9 of this section.  

 

  9.   Nonconforming Use-Period of Continuance.  Certain 

nonconforming uses, indicated in the following table shall be 

discontinued at the expiration of the periods of time shown, 

or at the expiration of one extension period, as provided in 

paragraph 8 of this section:  

 

 Nonconforming Use      Period of Continuance        Limit of  

                                    Extension  

 

 Loam stripping                30 days               10 days  

 Garbage, trash dump           30 days               10 days  

 Livestock feeding             90 days               90 days  

 Junk, auto wrecking yard     180 days               30 days  

 Sand, gravel extraction       1 year                60 days  

 Other open uses of land       1 year                90 days  

(Ord. 5728, 05-26-09; Ord. 5901, 06-26-12) 

 

* * * * * 

 

Section 4. Severability.  If any section, sentence, 

clause or phrase of this ordinance is for any reason held to be 

invalid or unconstitutional by a decision of any court of competent 

jurisdiction, such decision shall not affect the validity of the 

remaining portions of this ordinance. 

 

Section 5. Effective Date.  This ordinance shall take 

effect following final passage, adoption and publication. 
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Application for: Major Subdivision Final Plat TRAKiT Project ID:  FPLT2017-007 

Project Summary 

Title: Fetzer Estates Subdivision 

Status: Planning & Zoning Commission – Public Hearing 

Owner(s): Carl and Phyllis Wilkes (owner) Farrell Fetzer (applicant) 

Project Contact: Landon Niemiller, Swenson, Hagen & Company P.C 

Location: South of Bismarck, along the east side of University 
Drive/Highway 1804 across from the University of Mary 
campus. 

Project Size: 6.77 Acres 

Request: Plat area for construction of a single-family residence. 

Site Information 

Property History 

Zoned: N/A  Platted: N/A  Annexed: N/A 

 

Staff Analysis 

The Planning and Zoning Commission tentatively 

approved the preliminary plat for Fetzer Estates 

Subdivision at their meeting of September 27, 2017. 

 

The applicant is requesting approval of the final plat 

titled Fetzer Estates Subdivision to allow the 

development of one single-family residence. The area 

is already zoned RR – Rural Residential, and the 

proposed development would conform to the 

requirements of this zoning district. 

Existing Conditions  Proposed Conditions 

Number of Lots: 1  Number of Lots: 1 

Land Use: Vacant land  Land Use: Single family residence 

Designated GMP 
Future Land Use: 

Conventional Rural Residential  Designated GMP 
Future Land Use: 

Conventional Rural Residential 

Zoning: RR – Residential  Zoning: RR – Residential 

Uses Allowed: RR – Large lot single-family 
residential and limited agriculture 

 Uses Allowed: RR – Large lot single-family 
residential and limited agriculture 

Max Density 
Allowed: 

RR  – 1  unit per 65,000 square 
feet 

 Max Density 
Allowed: 

RR  – 1  unit per 65,000 square feet 

STAFF REPORT 
City of Bismarck 
Community Development Department 

Planning Division 

Agenda Item # 6 

October 25, 2017 
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 (continued) 

The proposed plat extends to the centerline of the 

existing gravel McDonald Road and dedicates 40 feet 

of right-of-way for this roadway. The southern tip of 

the plat is currently utilized as a driveway access for 

the residential property to the south, and has been 

included within the right-of-way on the plat. McDonald 

Road is considered a roadway by prescription. It has 

neither been dedicated nor preserved with an 

easement, but has been in use for many years and is 

currently being maintained by Burleigh County. Burleigh 

County will require that the portion of McDonald Road 

adjacent to the property be paved in conjunction with 

development of this site. 

The western portion of the plat includes a steep slope. 

The North Dakota Department of Transportation cut into 

the hillside during the reconstruction of Highway 1804 

and the slope that was cut is included within this 

property. The NDDOT still maintains a slope easement 

on a portion of this property, which is shown and 

referenced on the final plat. 

To ensure structural stability of any structure, staff has 

recommended the placement of a slope protection 

easement which would prohibit any improvements, 

grading, or sprinkler systems within it. Since a slope 

protection easement already exists on this lot, the same 

lines are shown but these additional restrictions are 

added to the easement.  

City staff are not aware of any studies of the stability 

of this slope. A geotechnical study of the land behind 

the edge of the slope would provide more assurance of 

structural stability. The ordinance does not require such 

a study, but staff recommends a geotechnical study if 

construction is proposed in proximity of the slope 

easement. 

The site of the plat is on the high point of elevation at 

the top of the bluff. Because of its proximity to the 

Bismarck airport to the north, there may be limitations 

on the height of a structure on this property. A 26-foot 

tall (2-story) structure could be built at the highest point 

without exceeding any airport height restrictions, but 

the structure could not be much higher unless it is built at 

a lower point on the lot. 

Required Findings of Fact  (relating to land use) 

1. All technical requirements for approval of a 

final plat have been met; 

2. The final plat generally conforms to the 

preliminary plat for the proposed subdivision 

that was tentatively approved by the Planning 

and Zoning Commission; 

3. The proposed subdivision generally conforms to 

the 2014 Fringe Area Road Master Plan, as 

amended; 

4. The stormwater management plan for the 

subdivision has been approved by the City 

Engineer with written concurrence of the County 

Engineer; 

5. The provision of neighborhood parks and open 

space is not needed because the proposed 

final plat is not an urban subdivision with 

residential zoning districts; 

6. The proposed subdivision plat includes sufficient 

easements and rights-of-way to provide for 

orderly development and provision of services 

beyond the boundaries of the subdivision. 

7. The City of Bismarck, Burleigh County, and/or 

other agencies would be able to provide 

necessary public services, facilities and 

programs to serve any development allowed 

by the proposed subdivision at the time the 

property is developed; 

8. The proposed subdivision is not located within 

the Special Flood Hazard Area (SFHA), also 

known as the 100-year floodplain, an area 

where the proposed development would 

adversely impact water quality and/or 

environmentally sensitive lands. The plat does 

contain lands topographically unsuitable for 

development, and an easement is used to 

protect these lands. 

9. The proposed subdivision is consistent with the 

general intent and purpose of the zoning 

ordinance;  

10. The proposed subdivision is consistent with the 

master plan, other adopted plans, policies and 

accepted planning practice; and 
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11. The proposed subdivision would not adversely 

affect the public health, safety and general 

welfare. 

Staff Recommendation 

Based on the above findings, staff recommends 

approval of the final plat for Fetzer Estates 

Subdivision, with the following conditions: 

1. Conformance with airport height restrictions is 

verified prior to issuance of a building permit. 

2. The applicant is notified in writing by the 

Community Development Department that the 

City recommends a geotechnical study to 

assess the structural stability of any 

development on or near the top of the bluff, 

and that the City recommends the avoidance 

of any disturbance of the bluff that could 

result in erosion or subsidence. 

Attachments 

1. Location Map 

2. Zoning and Plan Reference Map 

3. Final Plat 

4. Preliminary Plat

 

Staff report prepared by: Daniel Nairn, AICP, Planner 

701-355-1854  |  dnairn@bismarcknd.gov  
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BURLEIGH COUNTY, NORTH DAKOTA

FETZER ESTATES SUBDIVISION

EXISTING ZONING:  RR
6.77 ACRES

AUDITOR'S LOT A LESS  HIGHWAY 1804/UNIVERSITY DRIVE RIGHTOF WAY OF THE

OWNER:

NORTHWEST 1/4 OF SECTION 35, TOWNSHIP 138 NORTH, RANGE 80 WEST

1449 S 35TH STREET
GRAND FORKS, ND 58201-3701

CARL & PHYLLIS WILKES

701-220-0520
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 (continued) 

  
 

Application for: Zoning Change TRAKiT Project ID:  ZC2017-004 

 Major Subdivision Final Plat FPLT2017-005 

Project Summary 

Title: RBK Ventures Subdivision 

Status: Planning & Zoning Commission – Public Hearing 

Owner(s): RBK Ventures, LLP 

Project Contact: Dave Patience, Swenson, Hagen & Company, P.C. 

Location: North of Bismarck, along the south side of 71st Avenue NE 
approximately ½ mile east of US Highway 83 (part of 
Auditor’s Lot B of the NE¼ of Section 10, T139N-R80W/Hay 
Creek Township). 

Project Size: 22.37 acres 

Request: Plat and rezone property for future location of facility for the 
storage and sale of fireworks and other light industrial uses. 

Site Information 

Property History 

Zoned: N/A  Platted: N/A  Annexed: N/A 

 

Existing Conditions  Proposed Conditions 

Number of Lots: Part of 1 unplatted tract  Number of Lots: 1 lot in 1 block 

Land Use: Agriculture/Undeveloped  Land Use: Light industrial 

Designated GMP 
Future Land Use: 

Industrial  Designated GMP 
Future Land Use: 

Industrial 

Zoning: A – Agricultural  Zoning: Conditional MA – Industrial 

Uses Allowed: A – Agriculture  Uses Allowed: Conditional MA – Light industrial, 
general commercial, warehouses, 
manufacturing and shop condos 

Max Density 
Allowed: 

A – 1 unit / 40 acres  Max Density 
Allowed: 

Conditional MA – N/A 

STAFF REPORT 
City of Bismarck 
Community Development Department 

Planning Division 

Agenda Item # 7 

October 25, 2017 
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 (continued) 

Staff Analysis 

The Planning and Zoning Commission considered the 

proposed zoning change at their meeting on April 27, 

2017 and called for a public hearing.  The Planning 

and Zoning Commission also tentatively approved the 

preliminary plat at the same meeting. 

The applicant is requesting approval of a zoning 

change and final plat to allow for the future 

development of a facility for the storage and sale of 

fireworks and other light industrial uses.   

The Future Land Use Plan (FLUP), as amended, in the 

2014 Growth Management Plan (GMP) designates the 

future use of this property as Industrial.  Adjacent land 

uses include an undeveloped MA-Industrial zoned and 

annexed light industrial park to the west (JMAC 

Addition), a partially developed PUD-Planned Unit 

Development zoned rural light industrial park to the 

north (Hay Creek Industrial Park Replat), a rural 

residential subdivision to the east across the Dakota 

Missouri Valley & Western (DMVW) Railroad tracks, 

and undeveloped agricultural land to the south.   

Because this would be a rural industrial subdivision, the 

proposed MA – Industrial zoning will need to be 

conditional so that only uses that are appropriate in a 

rural setting without municipal water and sanitary 

sewer services would be allowed.  Staff has worked 

with the applicant to craft a conditional zoning district 

that meets the needs of both the applicant and the City.  

When JMAC Addition was platted to the west, the 

entire 80-foot right-of-way for North 19th Street was 

dedicated, with the understanding that the western 

portion could be vacated in the future if needed to 

better align North 19th Street with the segment already 

constructed on the north side of 71st Avenue NE.  In 

addition, there is an unplatted 40-foot strip of property 

that separates JMAC Addition and this proposed plat.  

As the owner of the unplatted 40-foot strip is not 

interested in joining this plat, a decision was made to 

allow the eastern 40 feet of North 19th Street to be 

platted as part of this proposed plat, with the 

understanding that the final roadway alignment will be 

need to be modified in the future to better align with 

the segment of roadway to the north across 71st Avenue 

NE. 

The applicant originally proposed a direct access on 

71st Avenue NE, which was problematic for both the 

City Engineer and the County Engineer.  In order to 

address this issue, the applicant has dedicated the east 

40 feet of a potential alignment of North 19th Street, 

and access to the property will be from this segment of 

North 19th Street rather than directly from 71st Avenue 

NE.  It should be noted that 71st Avenue NE is an 

arterial roadway and is currently planned as the 

northern east-west route of the beltway.   

The applicant has also requested a waiver from the 

storm water management plan submittal requirements, 

with the understanding that a full storm water 

management plan would be submitted in conjunction 

with an application for site plan review.  Both the City 

Engineer and the County Engineer are supportive of a 

waiver at the platting stage with this understanding. 

With the platting of this subdivision, the property to the 

south would be landlocked.  An access easement across 

this proposed plat will provide access to the parcel to 

the south of the proposed plat.    

In addition, because of the existing rural residential use 

to the east across the DMVW Railroad, a landscape 

buffer yard will need to be installed in conjunction with 

site development in accordance with the provision of 

Section 14-03-11 of the City Code of Ordinances.    

Required Findings of Fact  (relating to land use) 

Zoning Change 

1. The proposed zoning change generally 

conforms to the Future Land Use Plan in the 

2014 Growth Management Plan, as amended; 

2. The proposed zoning change is compatible with 

adjacent land uses and zoning; 

3. The City of Bismarck, Burleigh County, and 

other agencies would be able to provide 

necessary public services, facilities and 

programs to serve any development allowed 

by the new zoning classification at the time the 

property is developed; 

4. The Hay Creek Township Board of Supervisors 

has been notified of the proposed zoning 
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 (continued) 

change but has not yet made a 

recommendation; 

5. The proposed zoning change is justified by a 

change in conditions since the previous zoning 

classification was established or by an error in 

the zoning map; 

6. The zoning change is in the public interest and 

is not solely for the benefit of a single property 

owner; 

7. The proposed zoning change is consistent with 

the general intent and purpose of the zoning 

ordinance; 

8. The proposed zoning change is consistent with 

the master plan, other adopted plans, policies 

and accepted planning practice; and 

9. The proposed zoning change would not 

adversely affect the public health, safety, and 

general welfare. 

Final Plat 

1. All technical requirements for approval of a 

final plat have been met; 

2. The final plat generally conforms to the 

preliminary plat for the proposed subdivision 

that was tentatively approved by the Planning 

and Zoning Commission; 

3. The proposed subdivision generally conforms to 

the 2014 Fringe Area Road Master Plan, as 

amended; 

4. The requirement to provide a stormwater 

management plan has been waived by the City 

Engineer with written concurrence from the 

County Engineer, with the understanding that a 

full storm water management plan will need to 

be submitted and approved prior to any lot 

modification or development of the property; 

5. The provision of neighborhood parks and open 

space is not needed because the proposed 

final plat is not an urban subdivision with 

residential zoning districts; 

6. The Hay Creek Township Board of Supervisors 

has been notified of the proposed plat, but has 

not yet made a recommendation;  

7. The City of Bismarck, Burleigh County and other 

agencies would be able to provide necessary 

public services, facilities and programs to serve 

any development allowed by the proposed 

subdivision at the time the property is 

developed; 

8. The proposed subdivision is not located within 

the Special Flood Hazard Area (SFHA), also 

known as the 100-year floodplain, an area 

where the proposed development would 

adversely impact water quality and/or 

environmentally sensitive lands, or an area that 

is topographically unsuited for development; 

9. The proposed subdivision is consistent with the 

general intent and purpose of the zoning 

ordinance;  

10. The proposed subdivision is consistent with the 

master plan, other adopted plans, policies and 

accepted planning practice; and 

11. The proposed subdivision would not adversely 

affect the public health, safety and general 

welfare. 

Staff Recommendation 

Based on the above findings, staff recommends 

approval of the zoning change from the A – 

Agricultural zoning district to the Conditional MA – 

Industrial zoning district and the final plat for RBK 

Ventures Subdivision. 

Attachments 

1. Location Map 

2. Zoning and Future Land Use Map 

3. Final Plat 

4. Preliminary Plat 

5. Draft Zoning Ordinance 
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Staff report prepared by: Kim L. Lee, AICP, Planning Manager 

701-355-1846  |  klee@bismarcknd.gov  
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BURLEIGH COUNTY, NORTH DAKOTA

RBK VENTURES SUBDIVISON
PART OF AUDITOR'S LOT B OF THE NE 1/4 OF

&Co

H
S Surveying
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Landscape & Site Design

Construction Management

909 Basin Avenue

Bismarck, North Dakota 58504

sheng@swensonhagen.com

Phone (701) 223 - 2600

Fax (701) 223 - 2606

SWENSON, HAGEN & COMPANY P.C.
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LOT 1












 














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RBK Ventures Subdivision 

Draft Conditional MA Zoning Ordinance – October 25, 2017 Page 1 

ORDINANCE NO. 

 

 

 Introduced by                       _____________________________  

 First Reading                        _____________________________ 

 Second Reading                    _____________________________ 

 Final Passage and Adoption_____________________________ 

 Publication Date                  _____________________________ 

 

 

AN ORDINANCE TO AMEND AND RE-ENACT SECTION 14-03-02 OF THE 

1986 CODE OF ORDINANCES, OF THE CITY OF BISMARCK, NORTH 

DAKOTA, AS AMENDED, RELATING TO THE BOUNDARIES OF ZONING 

DISTRICTS. 

 

BE IT ORDAINED BY THE BOARD OF CITY COMMISSIONERS OF 

BISMARCK, NORTH DAKOTA: 

 

Section 1.  Amendment.  Section 14-03-02 of the Code of Ordinances of the City 

of Bismarck, North Dakota is hereby amended to read as follows: 

 

 The following described property shall be excluded from the A – 

Agricultural district and included within the Conditional MA – Industrial zoning 

district.    

 

 Lot 1, Block 1, RBK Ventures Subdivision   

 

This Conditional MA – Industrial zoning is subject to the following development 

standards: 

 

1.  Uses Permitted.  The following uses are permitted: 

 

 a. Hotel-motel. 

 b. Retail group A.    

 c. Retail group B. 

 d. Service group A. 

  e. Service group B. 

  f. Wholesale group. 

  g. Truck terminal. 

  h. Railroad or bus passenger station. 

i. Railroad freight station. 

 j. Industrial group A, Industrial group A, limited to 1) storage 

buildings and warehouses, including rental and condo storage 

units; 2) the manufacturing, compounding, processing, packaging, 

treatment or assembly of products from previously prepared 

materials, provided said use meets the use standards included in 
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this ordinance, any wastewater generated by the use can be treated 

and disposed of by the approved on-site sewage treatment system 

(septic tank and drainfield), and any waste generated is allowed to 

be treated by an on-site sewage treatment system by the North 

Dakota Department of Health and the City of Bismarck; and 3) the 

following uses when conducted wholly within a completely 

enclosed building, or within an outdoor storage area that meets the 

design and aesthetic standards included in this ordinance, including 

proper screening:    

  

  i. Building materials sales yard, including the sale of rock, 

sand and gravel. 

  ii. Contractors’ equipment storage yard. 

  iii. Public utility service yard. 

   

 

 k. Radio or television transmitting station.  

 l. Commercial recreation group. 

m. Office-bank group, excluding banks and medical offices.  

o. Utility service group. 

  

 2.  Special Uses.  The following uses are allowed as special uses pursuant to 

Section 14-03-08 of the City Code of Ordinances: 

  

a. Temporary Christmas tree sales. 

b. Temporary religious meetings. 

 c. Temporary circus/fair/carnival. 

d.  Temporary farm and garden produce sales. 

 e. Temporary fireworks sales.  

f. Seasonal nursery and bedding stock sales. 

 e. Solid waste disposal facility. 

h. Airport. 

i. Recreational vehicle park.  

j. Filling station. 

 k.  Drive-in retail or service establishments. 

 l. Motor vehicle parts salvage yard. 

 m. Small animal veterinary clinic. 

 n. Animal hospital or kennel. 

 o. Golf driving range. 

 p.  Junkyard.  

 q. Retail liquor sales. 

 r. Racetracks.  

 s. Child care center. 

t.  Asphalt production facilities, both permanent and temporary 
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3. Dimensional Standards.   

 

a. Lot Area.  The minimum lot area is 40,000 square feet. 

 

b. Lot Width.  The minimum lot width is two hundred (200) feet. 

 

c. Lot Coverage.  The maximum lot coverage for buildings and 

required parking is fifty percent (50%) of the total lot area.   

 

d. Front Yard.  The minimum front yard setback is forty (40) feet. 

 

e. Side Yards.  The minimum side yard setback is fifteen (15) feet. 

 

f. Rear Yard.  The minimum rear yard setback is fifteen (15) feet. 

 

g. Height Limits.  The maximum building height is thirty-five (35) 

feet. 

 

4. Design and Aesthetic Standards.   

 

a. Intent.  It is the intent of the design standards to create and 

maintain a high visual quality and appearance for this 

development, encourage architectural creativity and diversity, to 

create a lessened visual impact upon the surrounding land uses and 

to stimulate and protect investment through the establishment of 

high standards with respect to materials, details and appearance. 

 

b. Building Materials.  All building facades shall be designed with 

architecturally finished materials, with primary building materials 

being limited to modular masonry materials such as brick, stone or 

dimensional block; precast concrete or aggregate panels; stucco or 

stucco-like materials; or prefinished metal architectural panels.  If 

prefinished metal architectural panels are used, no more than 70% 

of the front elevation and no more than 80% of any other 

elevations facing a public-right-of-way may consist of this 

material.  

 

 The following building types and materials are expressly 

prohibited: wood as an exterior wall finish, except where used as 

an accent material; corregated metal roofing or siding; and 

exposed, untextured, uncolored, unaugmented concrete.  

 

 The main entrance or façade of the buildings shall be given special 

treatment through the use of different materials, colors and/or 

architectural features to enhance the view from the public right of 

way. 
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 All subsequent renovations, additions and related structures 

constructed after the construction of the original building shall be 

constructed of materials comparable to those used in the original 

construction and shall be designed in a manner conforming to the 

original architectural design and general appearance. 

 

c. Enclosed Building Requirement.  All production, processing, 

storage, sales, display, or other business activity shall be conducted 

within a completely enclosed building except for outdoor storage 

areas. 

 

d. Outdoor Storage Areas.  Outdoor storage areas shall be placed to 

the rear or side of the principal structure and shall be subject to the 

building setback requirements. Any outdoor storage area shall be 

fenced around its perimeter with a minimum six foot wall or fence 

and any storage area along a public right-of-way shall be screened 

with a vegetative buffer yard planted with four (4) trees and fifteen 

(15) shrubs per one hundred (100) linear feet, with at least 50% of 

the required trees being upright evergreen trees, and with the 

option of substituting trees for shrubs at a ratio of one tree per four 

shrubs at the discretion of the property owner.  Goods and 

materials shall be located on a paved or gravel surface and the 

outdoor storage area shall be maintained in an orderly fashion.  

The height of materials stored, excluding operable vehicles and 

equipment, shall not exceed the height of the fence, with the 

exception that the height of materials may be increased to two 

times the fence height if the stored material is located no less than 

thirty (30) feet from the interior of the fence.  The outdoor storage 

area shall not reduce the amount of required parking on the site. 

 

6. Other Development Standards. 

 

a. Accessory Buildings.  Accessory buildings may be allowed in 

accordance with the provisions of Section 14-03-06 of the City 

Code of Ordinances (Incidental Uses) and shall be subject to the 

same setback requirements as the principal structure. Storage 

containers may not be used as Accessory Buildings. 

 

b. Parking and Loading.  Parking and loading areas shall be provided 

in accordance with Section 14-03-10 of the City Code of 

Ordinances (Off-street Parking and Loading), based on the square 

footage and uses.  Said parking areas shall be hard-surfaced and 

striped in conjunction with site development and regularly 

maintained.  Concrete perimeter curbing of the parking areas will 

not be required.  
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c. Landscaping and Screening.  Parking lot landscaping and buffer 

yards shall be provided in accordance with Section 14-03-11 of the 

City Code of Ordinances (Landscaping and Screening). 

 

d. Buffer Yards.  In addition to the requirements of Section 14-03-11, 

a 30-foot wide buffer yard shall be provided along the eastern 

boundary of the property.  Said buffer yard shall be shown on the 

face of the plat as a landscape easement and shall be densely 

planted in conjunction with site development with the minimum 

number, species and size of trees and shrubs required for a 20-foot 

buffer yard in the City’s landscaping ordinance (2 shade trees, 4 

ornamental trees, 3 large upright coniferous trees, 10 small upright 

coniferous trees and 14 shrubs).   

 

e. Screening of Mechanical Equipment and Solid Waste Collection 

Areas.  Mechanical equipment and solid waste collections areas 

shall be screened in accordance with Section 14-03-12 of the City 

Code of Ordinances (Screening of Mechanical Equipment and 

Solid Waste Collection Areas). 

 

f. Signage.  Signage for the development may be installed in 

accordance with the provisions of Sec14-03-05 (10) (Industrial 

Park Area Identification Signs).  Signage for individual lots within 

the development shall be installed in accordance with the 

provisions of Chapter 4-04 of the City Code of Ordinances (Signs 

and Display Structures).  Off-premise advertising signs (billboards) 

are specifically prohibited within this development. 

 

Section 2.  Repeal.  All ordinances or parts of ordinances in conflict with this 

ordinance are hereby repealed. 

 

Section 3.  Taking Effect.  This ordinance shall take effect upon final passage, 

adoption and publication. 
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Application for: Major Planned Unit Development (PUD) Amendment TRAKiT Project ID:  PUDA2017-002 

Project Summary 

Title: Misty Waters PUD Amendment 

Status: Planning & Zoning Commission – Public Hearing 

Owner(s): Multiple 

Project Contact: Kim L. Lee, AICP, Planning Manger 

Location: Northwest of Bismarck, west of River Road along the west side 
of Burnt Creek Loop 

Project Size: 151.14 acres 

Request: City-initiated amendment to allow two-unit buildings within the 
PUD to be either two-unit rowhouses (twinhomes) or two-unit 
condominiums. 

Site Information 

Property History 

Zoned: 05/2005  Platted: 05/2005  Annexed: N/A 

 

Staff Analysis 

The Community Development Department – Planning 

Division has initiated this amendment to the Misty 

Waters Planned Unit Development to clarify language 

relating to multi-family residential development within 

the PUD.  

The Misty Waters Planned Unit Development was 

approved by both the City of Bismarck and Burleigh 

Existing Conditions  Proposed Conditions 

Number of Lots: 126 lots in 4 blocks  Number of Lots: 126 lots in 4 blocks 

Land Use: Mixed density residential with 
limited commercial 

 Land Use: Mixed density residential with 
limited commercial 

Designated GMP 
Future Land Use: 

Already zoned. Not in Future Land 
Use Plan 

 Designated GMP 
Future Land Use: 

Already zoned. Not in Future Land 
Use Plan 

Zoning: PUD – Planned Unit Development  Zoning: PUD – Planned Unit Development 

Uses Allowed: PUD – Uses specified in PUD  Uses Allowed: PUD – Uses specified in PUD 

Max Density 
Allowed: 

PUD – Density specified in PUD  Max Density 
Allowed: 

PUD – Density specified in PUD 

STAFF REPORT 
City of Bismarck 
Community Development Department 

Planning Division 

Agenda Item # 8 

October 25, 2017 
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 (continued) 

County in May 2005 and the final plat was recorded in 

September 2005.  Both the City and County PUD 

ordinances indicate that the PUD shall only be 

amended in accordance with the provisions of Section 

14-04-18(4) of the City Code of Ordinances (Planned 

Unit Developments) and that major changes require a 

majority vote of the Bismarck Planning & Zoning 

Commission.  

The PUD was amended in September 2006 to: 1) 

eliminate the building corridor shown on the approved 

plan and replace it with an elevation to determine the 

rear yard setback; 2) combine Lots 82-84, Block 1 and 

Lots 38-40, Block 3 to create condominium associations 

that would replace the allowed four 4-plexes and four 

single family dwellings with 10 twinhomes (no net 

change in density); 3) change the designated land uses 

on Lot 2, Block 1 to include multi-family residential on 

the northern portion of the lot (5 twinhomes in a 

condominium association); and 4) eliminate the need for 

compliance with the City’s landscaping and screening 

requirements.  

When the PUD was amended in 2006, the language 

related to condominium associations was retained.  The 

recorded covenants and bylaws for the project identify 

the multi-family areas as condominiums, townhouses or 

twinhomes.  However, since the PUD specifically 

mentions condominiums, but not townhouses or 

twinhomes, no two-unit dwelling that are built with 

ownership other than a condominium would be allowed.     

Because the PUD language was so specific, staff 

initiated this PUD amendment to remove the 

condominium language.  The intent of the amendment is 

to allow the parcels identified for two-unit buildings to 

be developed as condominiums, as two-unit rowhouses 

(twinhomes) or as townhouses. 

Since the PUD was introduced at the September 27th 

meeting, concerns have been raised by residents of the 

development as well as the developer.  In an effort to 

address these concerns and bring the PUD document in 

line with the language in the existing covenants and by-

laws for the Misty Waters project, the PUD amendments 

were modified as follows: 

 

Section 1 

Original Amendment: 

1.  Uses Permitted.  Uses permitted include a maximum 

of 145 residential units (115 single-family residential 

units and up to 30 two-family residential units 

constructed in condominium associations with two units 

per building); 

Modified Amendment: 

1.  Uses Permitted.  Uses permitted include a maximum 

of 145 residential units (115 single-family residential 

units and up to 30 two-family residential units to be 

constructed in condominium associations with two units 

per building or as twinhome/townhouse projects with 

mutual easements and obligations with two units per 

building); 

Section 3 

Original Amendment: 

3.  Multi-family Two-family Residential Development 

Standards. Multi-family Two-family residential 

development shall be located on the northerly 573.16 

feet of the easterly 177.91 feet of Lot 2 and all of Lots 

82-84, Block 1, and Lots 38-40, Block 3 (three 

separate parcels with a separate condominium 

association for each parcel and with up to five fifteen 

buildings with no more than two units in each building 

on each parcel); 

Modified Amendment:  

3. Multi-family or Two-family Residential Development 

Standards. Multi-family or two-family residential 

development shall be located on the northerly 573.16 

feet of the easterly 177.91 feet of Lot 2 and all of Lots 

82-84, Block 1, and Lots 38-40, Block 3 (three 

separate parcels with the option of a separate 

condominium association for each parcel or a 

twinhome/townhouse project with mutual easements and 

obligations for each parcel and with up to five fifteen 

buildings with no more than two units in each building 

on each parcel); 
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Required Findings of Fact   (relating to land use) 

1. The proposed amendment generally conforms 

to the Future Land Use Plan in the 2014 

Growth Management Plan, as amended; 

2. The proposed amendment is compatible with 

adjacent land uses and zoning; 

3. The City of Bismarck, Burleigh County and other 

agencies would be able to provide necessary 

public services, facilities and programs to serve 

any development allowed by the proposed 

amendment at the time the property is 

developed; 

4. The Hay Creek Township Board of Supervisors 

has recommended approval of the PUD 

amendment pending notification of neighbors;  

5. The proposed amendment is in the public 

interest and is not solely for the benefit of a 

single property owner; 

6. The character and nature of the amended 

planned unit development contains a planned 

and coordinated land use or mix of land uses 

that are compatible and harmonious with the 

area in which it is located;  

7. The amended planned unit development would 

preserve the natural features of the site 

insomuch as possible, including the preservation 

of trees and natural drainage ways;  

8. The internal roadway circulation system within 

the amended planned unit development has 

been adequately designed for the type of 

traffic that would be generated; 

9. Adequate buffer areas have been provided 

between the amended planned development 

and adjacent land uses, if needed, to mitigate 

any adverse impact of the planned unit 

development on adjacent properties.  

10. The proposed amendment is consistent with the 

general intent and purpose of the zoning 

ordinance;  

11. The proposed amendment is consistent with the 

master plan, other adopted plans, policies and 

accepted planning practice; and 

12. The proposed amendment would not adversely 

affect the public health, safety, and general 

welfare. 

Staff Recommendation 

Based on the above findings, staff recommends 

approval of the major Planned Unit Development 

(PUD) amendment for Misty Waters as outlined in the 

attached revised draft PUD Amendment document. 

Attachments 

1. Location Map 

2. Revised Draft PUD Amendment Document 

3. Hay Creek Township Resolution 

 

 

Staff report prepared by: Kim L. Lee, AICP, Planning Manager 

701-355-1846  |  klee@bismarcknd.gov  
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Misty Waters PUD   Page 1 

Draft PUD Amendment – October 25, 2017   

MISTY WATERS PLANNED UNIT DEVELOPMENT 

ORDINANCE NO. 5435 (Adopted June 14, 2005) 

MAJOR PUD AMENDEMNT (Adopted August 23, 2006) 

MAJOR PUD AMENDMENT (Adopted _____________) 

 

 WHEREAS, Ordinance No. 5435 was adopted by the Board of City 

Commissioners on June 14, 2005; and  

 

 WHEREAS, Ordinance No. 05-03 was adopted by the Board of County 

Commissioners on June 6, 2005; and 

 

 WHEREAS, Section 1(2) of both ordinances indicates that this PUD shall only be 

amended in accordance with the provisions of Section 14-04-18(4) of the City Code of 

Ordinances (Planned Unit Developments); and  

 

 WHEREAS, the PUD was amended on August 23, 2006 at the Misty Waters LLC 

to modify the location and density of residential uses, the location of commercial uses, 

and the setback around the bay; and   

 

WHEREAS, the City of Bismarck has initiated this amendment to the Planned 

Unit Development for Misty Waters to clarify provisions for the multi-family residential 

development standards. 

 

 NOW, THEREFORE, BE IT RESOLVED by the Bismarck Planning and Zoning 

Commission of the City of Bismarck, North Dakota, a municipal corporation, that the 

request to amend the Planned Unit Development for the following described property: 

 

Lots 1-84, Block 1; Lots 1, Block 2; Lots 1-40, Block 3; and Lot 1, Block 4; 

Misty Waters  

 

is hereby approved and this PUD is now subject to the following development standards: 

 

1.  Uses Permitted.  Uses permitted include a maximum of  145 residential 

units (115 single-family residential units and up to 30 two-family residential units 

to be constructed in condominium associations with two units per building or as 

twinhome/townhouse projects with mutual easements and obligations with two 

units per building); water-related commercial uses, including a marina with boat 

slip mooring, dockside fuel, boat rental, a gas station/convenience store with a 

two-bay boat repair facility, and a restaurant/bar; marina parking facilities; 

parking facilities for winter storage of marine boats and pontoons; and a public 

boat ramp with parking to be deeded to Burleigh County.  Any change in the 

proposed uses within the PUD from that indicated herein will require an 

amendment to this PUD.   

 

2. Single-Family Residential Development Standards.  Single family 

residential development shall be located on Lots 2 –81, Block 1 and Lots 2- 37, 

65



 

Misty Waters PUD   Page 2 

Draft PUD Amendment – October 25, 2017   

Block 3 (115 lots with one dwelling unit per lot); the building corridor shown on 

the development plan submitted with the application for a PUD shall be 

eliminated; the minimum front yard setback shall be 40 feet on Burnt Creek Loop, 

35 feet on Misty Waters Drive and 25 feet on the other interior roadways; the 

minimum side yard setback shall be 10 feet with no encroachments (decks, bay 

windows, etc); the minimum rear yard setback shall be 30 feet; the minimum 

setback from the ordinary high water mark of the Missouri River shall be 100 

feet; the minimum setback from the bay shall be elevation 1640.3 (NAVD88) as 

delineated by the contour line described in the approved LOMR; the maximum 

building height shall be 35 feet; walkout basements shall be elevated to a 

minimum of one foot above the base flood elevation; and the maximum lot 

coverage shall be 30%.  Accessory buildings may be allowed in accordance with 

the provisions of Section 14-03-06 of the City Code of Ordinances (Incidental 

Uses) and shall be subject to the same setback requirements as the principal 

structure.  Residential building types shall be substantially similar to those 

submitted in conjunction with the application for a PUD.  Any change to the 

density or building setbacks that are inconsistent with these standards will require 

an amendment to this PUD. 

 

3. Multi-family or Two-family Residential Development Standards. Multi-

family or two-family residential development shall be located on the northerly 

573.16 feet of the easterly 177.91 feet of Lot 2 and all of Lots 82-84, Block 1, and 

Lots 38-40, Block 3 (three separate parcels with the option of a separate 

condominium association for each parcel or a twinhome/townhouse project with 

mutual easements and obligations for each parcel and with up to five fifteen 

buildings with no more than two units in each building on each parcel); the 

building corridor shown on the development plan submitted with the application 

for a PUD shall be eliminated; the minimum front yard setback shall be 35 feet; 

the minimum side yard setback shall be 15 feet with no encroachments (decks, 

bay windows, etc); the minimum rear yard setback shall be 30 feet; the minimum 

setback from the ordinary high water mark of the Missouri River shall be 100 

feet; the minimum setback from the bay shall be elevation 1640.3 (NAVD88) as 

delineated by the contour line described in the approved LOMR; the maximum 

building height shall be 35 feet; walkout basements shall be elevated to a 

minimum of one foot above the base flood elevation; and the maximum lot 

coverage shall be 40%.  Accessory buildings may be allowed in accordance with 

the provisions of Section 14-03-06 of the City Code of Ordinances (Incidental 

Uses) and shall be subject to the same setback requirements as the principal 

structure.  Residential building types shall be substantially similar to those 

submitted in conjunction with the application for a PUD.  Any change to the 

density or building setbacks that are inconsistent with these standards will require 

an amendment to this PUD. 

 

4. Commercial Development Standards.  Commercial development shall be 

located on Lot 2 less the northerly 573.16 feet of the easterly 177.91 feet of Lot 2, 

Block 1 and shall be limited to water-related commercial uses, including a marina 
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with boat slip mooring, dockside fuel, boat rental, a gas station/ convenience 

store, a two-bay boat repair facility, and a restaurant/bar.  The minimum front 

yard setback shall be 40 feet; the minimum side yard setback shall be 20 feet; the 

minimum rear yard setback shall be 30 feet; the maximum building height shall 

be 35 feet; and the maximum lot coverage shall be 70%.  Commercial building 

types shall be substantially similar to those submitted in conjunction with the 

application for a PUD.  Parking areas for commercial uses shall be provided in 

accordance with Section 14-03-10 of the City Code of Ordinances (Off-street 

Parking and Loading), based on the square footage and uses.  Said parking areas 

shall be hard-surfaced and striped in conjunction with site development and 

regularly maintained.  Concrete perimeter curbing of the parking areas will not be 

required.  Any change to the uses or building setbacks that are inconsistent with 

these standards will require an amendment to this PUD.  Any activities requiring a 

special use permit, such as gas dispensing/filling station or liquor sales, shall be 

subject to the requirements of Section 14-03-08 of the City Code of Ordinances 

(Special Uses).  Any liquor sales will also be subject to the standards agreed to by 

Burleigh County and the developer in conjunction with liquor licensing.   

 

5. Marina Parking Facilities.  Marina parking facilities, including parking 

facilities for winter storage of marine boats and pontoons, shall be located on Lot 

1, Block 1, in accordance with Section 14-03-10 of the City Code of Ordinances 

(Off-street Parking and Loading), based on a ratio of one parking space per 1.5 

boat slips.  Said parking areas shall be hard-surfaced and striped in conjunction 

with site development and regularly maintained.  Concrete perimeter curbing of 

the parking areas will not be required.  A marina restroom and concession facility 

may be constructed on Lot 1, and each shall be no larger than 500 square feet in 

area, no more than one story in height, be architecturally similar to other 

commercial buildings in the development and be subject to the same development 

standards as outlined for commercial uses.  Any changes to the location of marine 

parking facilities will require an amendment to this PUD.   

 

6. Public Boat Ramp.  A public boat ramp and parking facilities shall be 

located on Lot 1, Block 4.  Said boat ramp and parking facilities shall be 

developed in accordance with the agreement between the Developer and Burleigh 

County.  Upon conveyance of the property to Burleigh County, the County may 

construct other complementary facilities, such as restrooms, fish cleaning stations, 

and picnic shelters. 

 

7. Signage.  Development identification signage may be installed on Lot 1, 

Block 2, in accordance with the requirements of Section 14-03-05(9) of the City 

Code of Ordinances (Residential Area Identification Signs).  Signage for the 

commercial uses on Lot 2, Block 1, shall be limited to one pylon sign no more 

than 35 feet in overall height with a face not exceeding 96 square feet, one 

monument sign with a face not exceeding 48 square feet, and up to two wall signs 

per building (one facing the marina and one facing the entrance to the commercial 
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area) in accordance with the provision of Chapter 4-04 of the City Code of 

Ordinances (Signs and Outdoor Display Structures). 

 

8. Landscaping.  Landscaping and buffer yards shall be provided in 

accordance with Section 14-03-11 of the City Code of Ordinances (Landscaping 

and Screening).  The perimeter parking lot landscaping requirements for the 

marina parking facilities on Lot 1, Block 1 and the commercial uses on Lot 2 less 

the northerly 573.16 feet of the easterly 177.91 feet of Lot 2, Block 1 may be 

modified by the City Forester and/or City Planner to recognize the setting of the 

development and to incorporate deer and drought-resistant plant materials, 

provided the overall intent of the landscaping requirements, if not the specific 

plant quantities, are met.    

 

9. Common Elements.  Maintenance of all common elements, including the 

bay/inlet (Lot 85, Block 1) and open space lots (Lot 1, Block 2 and Lot 1, Block 

3), shall be the responsibility of the property owner’s association.   

 

10. Lot Modifications.  Any subsequent modification of lots shall be subject to 

the requirements of Section 14-09-02 of the City Code of Ordinances. 

 

11. No-Build Easement.  A no-build easement is shown on the face of the plat 

of Misty Waters over a portion of Lots 1 and 2, Block 1.  The intent of this 

easement is to prohibit construction of structures within this area, as it is part of 

the Northern Bridge Corridor.  The easement reserves the area for the future 

bridge and related roadways, but does not dedicate the property for this purpose.  

 

12. Changes. This PUD shall only be amended in accordance with Section 14-

04-18(4) of the City Code of Ordinances (Planned Unit Developments).  Major 

changes require a public hearing and a majority vote of the Bismarck Planning & 

Zoning Commission. 
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Application for: Special Use Permit TRAKiT Project ID:  SUP2017-012 

   

Project Summary 

Title: Lot 3, Block 5, Spiritwood Estates (421 Sheehan Road) 

Status: Planning & Zoning Commission – Public Hearing 

Owner(s): Terry and Julie Elsberry 

Project Contact: Bryan Senger, RBS Enterprise, Inc.  

Location: South of Bismarck, west of South Washington Street and north 
of 48th Avenue SW, along the south side of Sheehan Road. 

Project Size: 2 acres 

Request: Special use permit to increase the total area of accessory 
buildings to 2,760 square feet. 

Site Information 

Property History 

Zoned: 08/1988  Platted: 10/2002  Annexed: N/A 

 

Staff Analysis 

The applicants are requesting approval of a special 

use permit to increase the total area of accessory 

buildings on their property to 2,760 square feet by 

constructing a 2,400 square foot building with 360 

square foot overhang that will function as a covered 

porch.  Section 14-04-01 of the City Code of 

Ordinances (RR Residential District) allows a maximum 

Existing Conditions  Proposed Conditions 

Number of Lots: 1  Number of Lots: 1 

Land Use: Single-family rural residential  Land Use: Single-family rural residential  

Designated GMP 
Future Land Use: 

Already zoned. Not in Future Land 
Use Plan 

 Designated GMP 
Future Land Use: 

Already zoned. Not in Future Land 
Use Plan 

Zoning: RR – Residential  Zoning: RR – Residential 

Uses Allowed: RR – Large lot single-family 
residential and limited agriculture 

 Uses Allowed: RR – Large lot single-family 
residential and limited agriculture 

Max Density 
Allowed: 

RR  – 1  unit per 65,000 square 
feet 

 Max Density 
Allowed: 

RR  – 1  unit per 65,000 square feet 

STAFF REPORT 
City of Bismarck 
Community Development Department 

Planning Division 

Agenda Item #9 

October 25, 2017 
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area of 2,400 square feet of accessory buildings for a 

parcel this size.  A special use permit may be granted 

to increase the area occupied by accessory buildings to 

3,200 square feet on a parcel this size.  In this case, the 

special use permit is being requested in order to 

accommodate the 360 square foot overhang area. 

The property is located within the Special Flood 

Hazard Arear (SFHA) or 100-year flood plan.  The 

applicant has indicated that the proposed accessory 

building would meet all requirements outlined in Section 

14-04-19 of the City Code of Ordinances (FP – 

Floodplain District).  

Required Findings of Fact   (relating to land use) 

1. The proposed special use complies with all 

applicable provisions of the zoning ordinance 

and is consistent with the general intent and 

purpose of the zoning ordinance;  

2. The proposed special use is compatible with 

adjacent land uses and zoning; 

3. The proposed special use would be designed, 

constructed, operated and maintained in a 

manner that is compatible with the appearance 

of the existing or intended character of the 

surrounding area; 

4. Adequate public facilities and services are in 

place or would be provided at the time of 

development;  

5. The proposed special use would not cause a 

negative cumulative effect, when considered in 

conjunction with other uses in the immediate 

vicinity;  

6. Adequate measures have been or would be 

taken to minimize traffic congestion in the 

public streets and to provide for appropriate 

on-site circulation of traffic;  

7. The proposed special use is consistent with the 

master plan, other adopted plans, policies and 

accepted planning practice; and 

8. The proposed special use would not adversely 

affect the public health, safety and general 

welfare. 

Staff Recommendation 

Based on the above findings, staff recommends 

approval of the special use permit to increase the 

total area of accessory buildings for Lot 3, Block 5, 

Spiritwood Estates to 2,760 square feet. 

Attachments 

1. Location Map 

2. Site Plan 

3. Proposed Building Elevations  

 

 

Staff report prepared by: Jenny Wollmuth, AICP, CFM, Planner 

701-355-1845  jwollmuth@bismarcknd.gov 
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Lot 3, Block 5, Spiritwood Estates
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Application for: Zoning Ordinance Text Amendment TRAKiT Project ID:  ZOTA2017-010 

Project Summary 

Title: Special Uses – Asphalt and Concrete Production Facilities 

Status: Planning & Zoning Commission – Public Hearing 

Project Contact: Kim L. Lee, AICP, Planning Manager 

Sections Amended: Sections 14-03-08 (Special Uses)   

Request: Amend Title 14.1 of the City Code of Ordinances (Zoning) to clarify language for concrete 
production facilities.      

Staff Analysis 

The Planning and Zoning Commission scheduled a public 

hearing for the proposed zoning ordinance text 

amendment at their meeting of August 23, 2017. 

At the public hearing on September 27, 2017, the 

Planning and Zoning Commission continued action of the 

proposed amendment so that staff could remove the 

language allowing for a reduced setback for 

temporary concrete production facilities.   

The language on reduced setback requirements for 

temporary concrete production facilities has been 

removed.  The remaining changes clarify how setbacks 

are measured and that neither temporary or permanent 

concrete production facilities are a special use in the 

MA – Industrial zoning district.  As such facilities are 

already a permitted use in the MA – Industrial zoning 

district, they are currently erroneously included as a 

special use in that same zoning district.   

Required Findings of Fact  (relating to land use) 

1. The proposed text amendment would not 

adversely affect the public health, safety or 

general welfare; 

2. The proposed text amendment is justified by a 

change in conditions since the zoning ordinance 

was originally adopted or clarifies a provision 

that is confusing, in error or otherwise 

inconsistent with the general intent and purpose 

of  the zoning ordinance; 

3. The proposed text amendment is consistent with 

the general intent and purpose of the zoning 

ordinance; and 

4. The proposed text amendment is consistent with 

the master plan, other adopted plans, policies 

and accepted planning practice. 

Staff Recommendation 

Based on the above findings, staff recommends 

approval of the zoning ordinance text amendment for 

Sections 14-03-08 (Special Uses) of the City Code of 

Ordinances, as outlined in the attached revised draft 

ordinance. 

Attachments 

1. Revised draft zoning ordinance text amendment

  

Staff report prepared by: Kim L. Lee, AICP, Planning Manager 

701-355-1846  |  klee@bismarcknd.gov  

STAFF REPORT 
City of Bismarck 
Community Development Department 

Planning Division 

Agenda Item # 10 

October 25, 2017 
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CITY OF BISMARCK 

Ordinance No. XXXX 
 

 

 
AN ORDINANCE TO AMEND AND RE-ENACT SECTION 14-03-08 OF THE BISMARCK 

CODE OF ORDINANCES (REV.) RELATING TO SPECIAL USES ASPHALT AND 

CONCRETE PRODUCTION FACILITIES.     

 
BE IT ORDAINED BY THE BOARD OF CITY COMMISSIONERS OF THE CITY OF 

BISMARCK, NORTH DAKOTA: 

 

Section 1. Amendment. Section 14-03-08 of the City of 

Bismarck Code of Ordinances (1986 Rev.) relating to Special Uses 

and Asphalt and Concrete Production Facilities is hereby amended 

and re-enacted to read as follows: 

 

14-03-08.  Special Uses.   

 

* * * * * 

 

   4. Permanent uses (planning and zoning commission 

approval).  The city planning and zoning commission is 

authorized to grant special use permits for the following 

uses: 

 

* * * * * 

 

t.  Asphalt and Concrete Production Facilities.  

Asphalt production facilities, either permanent or 

temporary, may be permitted in any A or MA district, and 

temporary concrete production facilities, either 

permanent or temporary, may be permitted in any A district 

as a special use provided:   

 

 1. The site is located at least 1/2 mile from 

any residential principal structure or any 

residentially zoned property for an asphalt 

 

   First Reading   ___________________________ 

   Second Reading   ___________________________ 

   Final Passage and Adoption ___________________________ 

   Publication Date   ___________________________ 
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production facility, either permanent or temporary, 

and at least 660 feet from any residential 

principal structure residentially zoned property 

for a temporary concrete production facility. 

 

 2. A site plan is submitted showing the 

overall dimensions of the site, the location of 

specific activities, fences, parking areas and 

access roads. 

 

 3. A written narrative is submitted 

describing the operation of the facility, including 

fugitive dust management, run-off control, and 

spill containment. 

 

 4. A permit to operate is issued by the North 

Dakota Department of Health prior to operation of 

the facility, if required. 

 

 5. The County Engineer and/or City Engineer, 

depending on location of the site, has approved the 

proposed access (ingress/egress) for the operation. 

 

 6. For temporary asphalt or concrete 

production facilities, the following additional 

provisions apply: 

 

 a)  The temporary asphalt or concrete 

production facility is for a specific 

construction project and not for general sale 

of product to the public. 

 

 b)  At the time of initial consideration, 

the applicant provides a detailed written 

explanation of the length of time needed for 

the use. 

 

 c)  The use is for a specified period of 

time, tied to the duration of the construction 

project, which shall be clearly stated in the 

approval of the temporary use permit. 

 

* * * * * 

 

Section 2. Severability.  If any section, sentence, 

clause or phrase of this ordinance is for any reason held to be 
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invalid or unconstitutional by a decision of any court of competent 

jurisdiction, such decision shall not affect the validity of the 

remaining portions of this ordinance. 

 

Section 3. Effective Date.  This ordinance shall take 

effect following final passage, adoption and publication. 
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BISMARCK PLANNING & ZONING COMMISSION  

MEETING MINUTES  

September 27, 2017 
  

The Bismarck Planning & Zoning Commission met on September 27, 2017, at 5:00 p.m. in 

the Tom Baker Meeting Room in the City-County Office Building, 221 North 5th Street.  

Chairman Yeager presided.    

  

Commissioners present were Tom Atkinson, Susan Axvig, Brian Bitner, Mike Donahue, 

Doug Lee, Gabe Schell, Mike Schwartz, Mike Seminary and Wayne Yeager. 

  

Commissioners Vernon Laning and Lisa Waldoch were absent.  

 

Staff members present were Carl Hokenstad – Director of Community Development, Kim 

Lee – Planning Manager, Will Hutchings – Planner, Jenny Wollmuth – Planner, Daniel Nairn 

– Planner, Hilary Balzum – Community Development Administrative Assistant, Charlie 

Whitman – City Attorney and Jason Hammes – Assistant City Attorney. 

 

MINUTES  

  

Chairman Yeager called for consideration of the minutes of the August 23, 2017 meeting. 

 

MOTION:     Commissioner Lee made a motion to approve the minutes of the August 23, 

2017 meeting, as presented.  Commissioner Bitner seconded the motion and it 

was unanimously approved with Commissioners Atkinson, Axvig, Bitner, 

Donahue, Lee, Schell, Schwartz, Seminary and Yeager voting in favor of the 

motion.    

 

CONSIDERATION  

   

A.  SATTLER’S SUNRISE TENTH ADDITION – ZONING CHANGE AND 

PRELIMINARY PLAT 

B.  FETZER ESTATES SUBDIVISION – PRELIMINARY PLAT 

C.  MISTY WATERS – MAJOR PUD AMENDMENT 
 

Chairman Yeager called for consideration of the following consent agenda items:  

 

A.  Sattler’s Sunrise Tenth Addition – Zoning Change and Preliminary Plat 

B.  Fetzer Estates Subdivision – Preliminary Plat 

C.  Misty Waters – Major PUD Amendment 

 

MOTION:     Based on the findings contained in the staff reports, Commissioner Lee made a 

motion to approve consent agenda items A, B and C, granting tentative 

approval or calling for public hearings on the items as recommended by staff.  

Commissioner Atkinson seconded the motion and it was unanimously 
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approved with Commissioners Atkinson, Axvig, Bitner, Donahue, Lee, Schell, 

Schwartz, Seminary and Yeager voting in favor of the motion.  

 

PUBLIC HEARING – ANNEXATION, FUTURE LAND USE PLAN AMENDMENT, 

ZONING CHANGE AND FINAL PLAT 

DAYBREAK MEDICAL ADDITION 

  

Chairman Yeager called for the public hearings on the annexation, Future Land Use Plan 

amendment to change the designation of the property from Medium Density Residential 

(MDR) to Office/Mixed Use (OMU), final plat and the zoning change from the A-

Agricultural zoning district to the Conditional RT-Residential and Conditional CA-

Commercial zoning districts for Daybreak Medical Addition.  The proposed plat is four lots 

in two blocks on 38.57 acres and is located in northwest Bismarck, along the east side of 

North Washington Street, north of and at the intersection with 57th Avenue NE. (Auditor’s 

Lot F, parts of Saints Drive right-of-way and part of the SW1/4 of Section 9, T139N-

R80W/Hay Creek Township). 

 

Ms. Lee gave an overview of the requests, including the following findings related to land 

use for the annexation: 

 

1.   The City of Bismarck and other agencies would be able to provide necessary public 

services, facilities and programs to serve any development allowed by the annexation at 

the time the property is developed. 

 

2.   The proposed annexation is a logical and contiguous extension of the current corporate 

limits of the City of Bismarck. 

 

3.   The proposed annexation is consistent with the general intent and purpose of the zoning 

ordinance. 

 

4.   The proposed annexation is consistent with the master plan, other adopted plans, policies 

and accepted planning practice. 

 

5.   The proposed annexation would not adversely affect the public health, safety and general 

welfare. 

 

Ms. Lee then gave the findings related to land use for the Future Land Use Plan Amendment: 

 

1.   The proposed amendment is compatible with adjacent land uses. 

 

2.    The proposed amendment is justified by a change in conditions since the future land use  

       plan was established or last amended.  

 

3.    The proposed amendment is in the public interest and is not solely for the benefit of a  

       single property owner. 
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4.    The proposed amendment is consistent with the general intent and purpose of the zoning  

       ordinance. 

 

5.   The proposed amendment is consistent with the other aspects of the master plan, other 

adopted plans, policies and accepted planning practice. 

 

6.   The proposed amendment would not adversely affect the public health, safety, and 

general welfare. 

 

Ms. Lee then gave the findings related to land use for the zoning change: 

 

1.   The proposed zoning change would generally conform to the Future Land Use Plan in the  

      2014 Growth Management Plan, if the proposed amendment is approved. 

 

2.   The proposed zoning change is compatible with adjacent land uses and zoning; 

 

3.   The City of Bismarck and other agencies would be able to provide necessary public   

      services, facilities and programs to serve any development allowed by the new zoning  

      classification at the time the property is developed. 

 

4.   The proposed zoning change is justified by a change in conditions since the previous   

      zoning classification was established or by an error in the zoning map. 

 

5.   The zoning change is in the public interest and is not solely for the benefit of a single   

property owner. 

 

6.   The proposed zoning change is consistent with the general intent and purpose of the   

zoning ordinance. 

 

7.   The proposed zoning change is consistent with the master plan, other adopted plans,    

policies and accepted planning practice. 

 

8.   The proposed zoning change would not adversely affect the public health, safety, and  

general welfare. 

 

Ms. Lee then gave the findings related to land use for the final plat: 

 

1.   All technical requirements for approval of a final plat have been met. 

 

2.   The final plat generally conforms to the preliminary plat for the proposed subdivision that 

was tentatively approved by the Planning and Zoning Commission. 

 

3.   The proposed subdivision generally conforms to the 2014 Fringe Area Road Master Plan,    

      as amended. 
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4.   The stormwater management plan for the subdivision has been approved by the City 

Engineer. 

 

5.   The provision of neighborhood parks and open space is not needed because the proposed 

final plat is not an urban subdivision with residential zoning districts. If any of the 

property is developed as residential, the requirements of the neighborhood parks and 

open space policy would be applied. 

 

6.   The proposed subdivision plat includes sufficient easements and rights-of-way to provide 

for orderly development and provision of municipal services beyond the boundaries of 

the subdivision. 

 

7.   The City of Bismarck and other agencies would be able to provide necessary public 

services, facilities and programs to serve any development allowed by the proposed 

subdivision at the time the property is developed. 

 

8.   The proposed subdivision is not located within the Special Flood Hazard Area (SFHA), 

also known as the 100-year floodplain, an area where the proposed development would 

adversely impact water quality and/or environmentally sensitive lands, or an area that is 

topographically unsuited for development. 

 

9.   The proposed subdivision is consistent with the general intent and purpose of the zoning 

ordinance. 

 

10.   The proposed subdivision is consistent with the master plan, other adopted plans, policies 

and accepted planning practice. 

 

11.   The proposed subdivision would not adversely affect the public health, safety and general 

welfare. 

 

Ms. Lee said, based on the findings contained in the staff report, staff recommends approval 

of the annexation, the Future Land Use Plan amendment to change the designation of the 

property from Medium Density Residential (MDR) to Office/Mixed Use (OMU), the zoning 

change from the A – Agricultural zoning district to the Conditional RT – Residential zoning 

district on Lots 1 and 3, Block 1 and Lot 1, Block 2 and to the Conditional CA – Commercial 

zoning district on Lot 2, Block 1 as outlined in the draft ordinance, and the final plat for 

Daybreak Medical Addition. 

 

Commissioner Schell noted that prior to developing the western portion of Block 2, an 

extension of Zone 4 watermain to that area would be required. 

 

Chairman Yeager opened the public hearing. 

 

There being no comments, Chairman Yeager closed the public hearing. 
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MOTION:     Based on the findings contained in the staff report, Commissioner Lee made a 

motion to approve the annexation, the Future Land Use Plan amendment to 

change the designation of the property from Medium Density Residential 

(MDR) to Office/Mixed Use (OMU), the zoning change from the A – 

Agricultural zoning district to the Conditional RT – Residential zoning district 

on Lots 1 and 3, Block 1 and Lot 1, Block 2 and to the Conditional CA – 

Commercial zoning district on Lot 2, Block 1, as outlined in the draft 

ordinance, and the final plat for Daybreak Medical Addition. Commissioner 

Seminary seconded the motion and the request was unanimously approved 

with Commissioners Atkinson, Axvig, Bitner, Donahue, Lee, Schell, 

Schwartz, Seminary and Yeager voting in favor of the motion.   

 

PUBLIC HEARING – MINOR SUBDIVISION FINAL PLAT 

MEADOWLARK COMMERCIAL TENTH ADDITION 

 

Chairman Yeager called for a public hearing on the minor subdivision final plat for 

Meadowlark Commercial Tenth Addition.  The proposed minor plat is one lot in one block 

on 11.55 acres and is located in north Bismarck, north of 43rd Avenue NE and on the west 

side of North 19th Street (a replat of Lot 1, Block 1, Meadowlark Commercial 6th Addition 

First Replat and Lot 4, Block 1, Meadowlark Commercial 7th Addition). 

 

Mr. Hutchings gave an overview of the request, including the following findings related to 

land use: 

 

1.   All technical requirements for approval of a minor subdivision final plat have been met. 

 

2.   The requirement to provide a stormwater management plan has been waived by the City   

      Engineer. 

   

3.   The proposed subdivision is consistent with the general intent and purpose of the zoning   

      ordinance. 

 

4.   The proposed subdivision is consistent with the master plan, other adopted plans, policies   

and accepted planning practice. 

 

5.   The proposed subdivision would not adversely affect the public health, safety and general 

welfare. 

 

Mr. Hutchings said, based on the findings contained in the staff report, staff recommends 

approval of the minor subdivision final plat of Meadowlark Commercial Tenth Addition. 

 

Chairman Yeager opened the public hearing. 

 

There being no comments, Chairman Yeager closed the public hearing. 
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MOTION:     Based on the findings contained in the staff report, Commissioner Schwartz 

made a motion to approve the minor subdivision final plat of Meadowlark 

Commercial Tenth Addition.  Commissioner Bitner seconded the motion and 

the request was unanimously approved with Commissioners Atkinson, Axvig, 

Bitner, Donahue, Lee, Schell, Schwartz, Seminary and Yeager voting in favor 

of the motion.   

 

PUBLIC HEARING – MINOR SUBDIVISION FINAL PLAT 

ACE HARDWARE ADDITION 

 

Chairman Yeager called for a public hearing on the minor subdivision final plat for Ace 

Hardware Addition.  The proposed minor plat is two lots in one block on 6.69 acres and is 

located in north Bismarck, north of and at the intersection with 43rd Avenue NE, west of US 

Highway 83, along the east side of Ottawa Street (a replat of Lot 1, Block 3, 43rd Avenue 

Commercial Park).   

 

Ms. Wollmuth gave an overview of the request, including the following findings related to 

land use: 

 

1.   All technical requirements for approval of a minor subdivision final plat have been met. 

 

2.   The requirement to provide a stormwater management plan has been waived by the City   

      Engineer. 

   

3.   The proposed subdivision is consistent with the general intent and purpose of the zoning   

      ordinance. 

 

6.   The proposed subdivision is consistent with the master plan, other adopted plans, policies   

and accepted planning practice. 

 

7.   The proposed subdivision would not adversely affect the public health, safety and general 

welfare. 

 

Ms. Wollmuth said, based on the findings contained in the staff report, staff recommends 

approval of the minor subdivision final plat of Ace Hardware Addition. 

 

Chairman Yeager opened the public hearing. 

 

There being no comments, Chairman Yeager closed the public hearing. 

 

MOTION:     Based on the findings contained in the staff report, Commissioner Donahue 

made a motion to approve the minor subdivision final plat of Ace Hardware 

Addition.  Commissioner Bitner seconded the motion and the request was 

unanimously approved with Commissioners Atkinson, Axvig, Bitner, 

Donahue, Lee, Schell, Schwartz, Seminary and Yeager voting in favor of the 

motion.   
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PUBLIC HEARING – ZONING CHANGE 

LOT 5 AND THE NORTH 50 FEET OF LOT 6, BLOCK 1, GOMKE ESTATES 

 

Chairman Yeager called for a public hearing on a zoning change from the CA-Commercial 

and MA-Industrial zoning districts to the MA-Industrial zoning district for Lot 5 and the 

North 50 feet of Lot 6, Block 1, Gomke Estates.  The property is located east of Bismarck, 

between 52nd Street Northeast and 66th Street Northeast, north of East Main Avenue/County 

Highway 10. 

  

Ms. Wollmuth gave an overview of the request, including the following findings related to 

land use:  

 

1. The proposed zoning change is in a developed area of the community and is outside of the 

Future Land Use Plan in the 2014 Growth Management Plan, as amended. 

 

2. The proposed zoning change is compatible with adjacent land uses and zoning. 

 

3. The City of Bismarck and other agencies would be able to provide necessary public 

services, facilities and programs to serve any development allowed by the new zoning 

classification at the time the property is developed. 

 

4.  The Gibbs Township Board of Supervisors has recommended approval of the proposed   

     zoning change 

 

5. The proposed zoning change is justified by a change in conditions since the previous 

zoning classification was established or by an error in the zoning map. 

 

6. The zoning change is in the public interest and is not solely for the benefit of a single 

property owner. 

 

7. The proposed zoning change is consistent with the general intent and purpose of the 

zoning ordinance. 

 

8. The proposed zoning change is consistent with the master plan, other adopted plans, 

policies and accepted planning practice. 

 

9. The proposed zoning change would not adversely affect the public health, safety, and 

general welfare. 

 

Ms. Wollmuth said, based on the findings contained in the staff report, staff recommends 

approval of the zoning change from the CA-Commercial and MA-Industrial zoning districts 
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to the MA – Industrial zoning district for Lot 5 and the North 50 feet of Lot 6, Block 1, 

Gomke Estates.    

 

Ms. Wollmuth said she did receive one phone call as it relates to this request and the person 

was wondering what the impact on their property taxes and special assessments might be. 

Commissioner Seminary asked if the finding that says the zoning change would not have an 

adverse effect relates to that persons’ questions and if their questions were answered. 

 

Ms. Wollmuth replied that she put them in touch with the Burleigh County Auditor’s Office, 

but not think their taxes and assessments would be impacted. 

 

Chairman Yeager pointed out that Gibbs Township with jurisdiction over this location also 

recommended approval of the request. 

 

Chairman Yeager opened the public hearing. 

 

There being no comments, Chairman Yeager closed the public hearing. 

 

MOTION:     Based on the findings contained in the staff report, Commissioner Schwartz 

made a motion to recommend approval of the zoning change from the CA-

Commercial and MA-Industrial zoning districts to the MA – Industrial zoning 

district for Lot 5 and the North 50 feet of Lot 6, Block 1, Gomke Estates.  

Commissioner Atkinson seconded the motion and the request was 

unanimously approved with Commissioners Atkinson, Axvig, Bitner, 

Donahue, Lee, Schell, Schwartz, Seminary and Yeager voting in favor of the 

motion.     

 

Commissioner Bitner pointed out that the referenced township for this request should be 

Gibbs Township, not Apple Creek Township.  He added that there is a resolution in the 

packet from Gibbs Township, however, giving their approval recommendation for that 

request. 

 

PUBLIC HEARING – ZONING ORDINANCE TEXT AMENDMENT 

MULTIPLE SECTIONS RELATING TO CONTEXTUAL FRONTYARD SETBACKS 

IN RESIDENTIAL ZONING DISTRICTS 

 

Chairman Yeager called for the public hearing on a zoning ordinance text amendment 

relating to contextual front yard setbacks in residential zoning districts. 

 

Mr. Nairn said the Community Development Department is initiating a zoning ordinance text 

amendment to provide an alternative means for measuring front yard setbacks in areas that 

are already largely developed.  He then explained that the 2016 Infill and Redevelopment 

Plan, adopted by the Planning and Zoning Commission in November 2016 and the Board of 

City Commissions in February of 2017, included this revision as an implementation strategy: 

Implementation Strategy #1: Amend the Zoning Ordinance to allow front, side, and rear yard 

setbacks for new infill construction and additions to match the existing setbacks of 
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neighboring buildings on the street based on a formula stipulated in the Zoning Ordinance. 

He said, although future revisions to side and rear yard setbacks may be proposed, this 

amendment only applies to front yard setbacks.  Mr. Nairn then gave information on how a 

setback would be calculated and possible outcomes.  He added that the intent is also to 

reduce the need for variances in such cases where the proposal is clearly aligned with other 

setbacks in the neighborhood. In these cases, the variance process may only impose 

unnecessary cost and unpredictability on appropriate infill projects and reinvestment in older 

homes. 

 

Mr. Nairn then gave the following findings: 

 

1.   The proposed text amendment would not adversely affect the public health, safety or 

general welfare. 

 

2.   The proposed text amendment is justified by a change in conditions since the zoning 

ordinance was originally adopted or clarifies a provision that is confusing, in error or 

otherwise inconsistent with the general intent and purpose of the zoning ordinance. 

3.   The proposed text amendment is consistent with the general intent and purpose of the   

zoning ordinance. 

 

4.   The proposed text amendment is consistent with the master plan, other adopted plans, 

policies and accepted planning practice. 

 

Mr. Nairn said, based on the findings in the staff report, staff recommends approval of the 

zoning ordinance text amendment for Sections 14-04-03 (R5 Residential Zoning District), 

14-04-05 (RMH Residential Zoning District), 14-04-06 (R10 Residential Zoning District), 

and 14-04-07 (RM Residential Zoning District) of the City Code of Ordinances, relating to 

contextual residential front yard setbacks, as presented. 

 

Commissioner Seminary asked what would happen in the event that there is construction of a 

home in an older part of town with a private street next to a historic home with an empty lot 

for sale, if a potential owner wanted to enter into an access agreement with the neighboring 

property owner.  He asked if a variance would be required or if a safe harbor in those 

situations might be included in the ordinance. 

 

Mr. Nairn said that is a specific situation that they can consider further, and a request for a 

variance could be an option as well. 

 

Chairman Yeager opened the public hearing. 

 

There being no comments, Chairman Yeager closed the public hearing. 

 

MOTION:   Based on the findings contained in the staff report, Commissioner Schwartz 

made a motion to recommend approval of the zoning ordinance text 

amendment for Sections 14-04-03 (R5 Residential Zoning District), 14-04-05 

(RMH Residential Zoning District), 14-04-06 (R10 Residential Zoning 
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District), and 14-04-07 (RM Residential Zoning District) of the City Code of 

Ordinances, relating to contextual residential front yard setbacks, as presented.  

Commissioner Lee seconded the motion and the request was unanimously 

approved with Commissioners Atkinson, Axvig, Bitner, Donahue, Lee, Schell, 

Schwartz, Seminary and Yeager voting in favor of the motion.   

 

PUBLIC HEARING – ZONING ORDINANCE TEXT AMENDMENT 

SECTION 14-03-08 RELATING TO SPECIAL USES/OFF-PREMISE 

ADVERTISING SIGNS 

 

Chairman Yeager called for the public hearing on a zoning ordinance text amendment 

relating to special uses/off-premise advertising signs. 

 

Mr. Nairn said the Community Development Department is initiating a zoning ordinance text 

amendment of three adjustments to the size requirements for new off-premise advertising 

signs to better align with new industry sizing standards for digital billboards.  He then 

provided a chart with information explaining the current and proposed size requirements and 

said these would apply to all areas except along Interstate-94 and portions of Bismarck 

Expressway where larger signs are permitted.  Mr. Nairn then gave an overview of the input 

received from two digital billboard companies and explained the need to be able to adapt a 

sign to a size it was not intended for and benefits this change would allow.  He said the 

proposed size requirements are comparable to other peer communities.  For example, the 

City of Fargo also imposes a 300 square foot maximum in similar situations. 

 

Mr. Nairn then gave the following findings: 

 

1.   The proposed text amendment would not adversely affect the public health, safety or 

general welfare. 

 

2.   The proposed text amendment is justified by a change in conditions since the zoning 

ordinance was originally adopted or clarifies a provision that is confusing, in error or 

otherwise inconsistent with the general intent and purpose of the zoning ordinance. 

 

3.   The proposed text amendment is consistent with the general intent and purpose of the   

zoning ordinance. 

 

4.   The proposed text amendment is consistent with the master plan, other adopted plans, 

policies and accepted planning practice. 

 

Mr. Nairn said, based on the findings in the staff report, staff recommends approval of the 

zoning ordinance text amendment for Section 14-03-08 (Special uses) of the City Code of 

Ordinances, relating to the size requirements for off-premise advertising signs, as presented. 

 

Chairman Yeager opened the public hearing. 
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Jim Englund, Newman Outdoor Advertising, said he agrees with staff on the changes 

presented and added that there are industry sizing standards to meet. He would like to see 

400 square feet continue to be allowed, but agrees that 300 square feet can be met. 

 

Commissioner Bitner asked if the reduction from 400 square feet to 300 square feet applies 

to all signs or only electronic ones.  Mr. Englund said it is his understanding that it is for 

electronic signs and only for certain areas of the City.  He said other locations, such as along 

the interstate, would not be affected.  He said he would like to be consistent for things such 

as campaign advertising statewide. 

 

Mr. Nairn clarified that the amendment would actually apply to all billboard signs, not just 

digital or electronic ones. 

 

Commissioner Bitner said a standard size also seems more economical than a custom size.  

Mr. Englund said that is correct, that 300 square feet is obtainable and a custom aspect ratio 

can make a sign quickly look out of place.  He said City staff reached out to the companies 

for standard size information and it makes sense to maintain an obtainable size ratio. 

 

Commissioner Bitner asked why the reduction is to 300 square feet and not a size less or 

more than that.  Mr. Nairn explained it is a matter of the signs being a size City staff is 

comfortable with in certain parts of town.  He said many communities limit their sign sizes in 

some capacity and they tried to benchmark with those communities. 

 

Commissioner Seminary asked how long the City of Fargo has had their sign size ordinance 

in place.  Mr. Englund said they allow different sizes based on the zoning district, but the 

ordinance has been in place for quite some time now.   

 

Commissioner Seminary said there seems to be more options if it is zoning based and said 

those in the industry are probably used to those restrictions.  Mr. Englund said that is correct. 

 

Commissioner Bitner said eye sores in or around residential neighborhoods should be 

avoided as well.  Mr. Englund concurred, adding that Bismarck’s ordinance does not allow 

billboards within a certain distance of residential areas. 

 

There being no further comments, Chairman Yeager closed the public hearing. 

 

Commissioner Lee said reducing the area of these signs is acceptable to him, but he would 

not be comfortable with a sign that is more than 30 feet wide.  He said he feels that is a 

substantial enough size and supports the changes staff is proposing. 

 

Chairman Yeager asked what parts of town would still allow the larger size signs.  Mr. Nairn 

said Bismarck Expressway east of Airport Road and along Interstate-94 would still allow the 

larger signs. 

 

MOTION:   Based on the findings contained in the staff report, Commissioner Lee made a 

motion to recommend approval of the zoning ordinance text amendment for 
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Section 14-03-08 (Special uses) of the City Code of Ordinances, relating to 

the size requirements for off-premise advertising signs, as presented.  

Commissioner Axvig seconded the motion and the request was unanimously 

approved with Commissioners Atkinson, Axvig, Bitner, Donahue, Lee, Schell, 

Schwartz, Seminary and Yeager voting in favor of the motion.   

 

 

PUBLIC HEARING – ZONING ORDINANCE TEXT AMENDMENT 

SECTIONS 14-09-03 (DEFINITIONS), 14-09-04 (PROCEDURE) AND 14-09-06 

(IMPROVEMENTS) RELATING TO REGULATIONS GOVERNING THE 

SUBDIVISION OF LAND 

 

Chairman Yeager called for the public hearing on a zoning ordinance text amendment 

relating to regulations governing the subdivision of land. 

 

Ms. Lee explained that with the impending implementation of the updated Storm Water 

Design Standards Manual and the approval of the related amendments to Title 14.1 of the 

City Code of Ordinances (Stormwater Management), changes will also be needed in the 

procedure section of Chapter 14-09 (Regulations Governing the Subdivision of Land) so that 

all provisions continue to work together.  She said, since this chapter needed to be amended 

at this time, staff took the opportunity to make other modifications that are needed.  She 

added that the changes to the definitions section takes regulatory language out of the 

definitions; the changes to the procedure section move subsections into a more logical order, 

makes the language of subsections parallel in construction, and updates the requirements to 

bring them in line with current practice; and the changes to the improvements section updates 

the section to reflect current practices.  Ms. Lee said minor changes have been made to this 

zoning ordinance text amendment since the August 23rd meeting and these recent changes 

are highlighted in green in the draft zoning ordinance text amendment. 

 

Ms. Lee then gave the following findings: 

 

1.   The proposed text amendment would not adversely affect the public health, safety or 

general welfare. 

 

2.   The proposed text amendment is justified by a change in conditions since the zoning 

ordinance was originally adopted or clarifies a provision that is confusing, in error or 

otherwise inconsistent with the general intent and purpose of the zoning ordinance. 

 

3.   The proposed text amendment is consistent with the general intent and purpose of the   

zoning ordinance. 

 

4.   The proposed text amendment is consistent with the master plan, other adopted plans, 

policies and accepted planning practice. 
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Ms. Lee said, based on the findings in the staff report, staff recommends approval of the 

zoning ordinance text amendment for Sections 14-09-03 (Definitions), 14-09-04 (Procedure) 

and 14-09-06 (Improvements) of the City Code of Ordinances, as presented. 

 

Commissioner Schell asked what the implementation date of the amended ordinance would 

be.  Ms. Lee said it would take effect January 1, 2018, which is the same effective date of the 

Storm Water Design Standards Manual and the amendments to Title 14.1 

 

Chairman Yeager opened the public hearing. 

There being no comments, Chairman Yeager closed the public hearing. 

 

MOTION:   Based on the findings contained in the staff report, Commissioner Seminary 

made a motion to recommend approval of the zoning ordinance text 

amendment for Sections 14-09-03 (Definitions), 14-09-04 (Procedure) and 14-

09-06 (Improvements) of the City Code of Ordinances, as presented.  

Commissioner Atkinson seconded the motion and the request was 

unanimously approved with Commissioners Atkinson, Axvig, Bitner, 

Donahue, Lee, Schell, Schwartz, Seminary and Yeager voting in favor of the 

motion.   

 

PUBLIC HEARING – ZONING ORDINANCE TEXT AMENDMENT 

SECTION 14-03-08 (SPECIAL USES) RELATING TO ASPHALT AND CONCRETE 

PRODUCTION FACILITIES 

 

Chairman Yeager called for the public hearing on a zoning ordinance text amendment 

relating to asphalt and concrete production facilities. 

 

Ms. Lee explained that asphalt production facilities (both temporary and permanent) are 

allowed with a special use permit in the MA – Industrial and A – Agricultural zoning districts 

and concrete production facilities (temporary only) are allowed with a special use permit in 

the A – Agricultural zoning district.  She said both types of facilities are subject to a ½ mile 

separation distance from residential zoning districts and this ½ mile separation requirement is 

reasonable for an asphalt production facility because of the associated odors, but it seems 

excessive for a temporary concrete production facility.  She added the proposed amendment 

keeps the separation of ½ mile for asphalt production facilities, but would reduce it to 660 

feet (1/8 mile) for temporary concrete production facilities.   

 

Ms. Lee then gave the following findings: 

 

1.   The proposed text amendment would not adversely affect the public health, safety or 

general welfare. 

 

2.   The proposed text amendment is justified by a change in conditions since the zoning 

ordinance was originally adopted or clarifies a provision that is confusing, in error or 

otherwise inconsistent with the general intent and purpose of the zoning ordinance. 
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3.   The proposed text amendment is consistent with the general intent and purpose of the   

zoning ordinance. 

 

4.   The proposed text amendment is consistent with the master plan, other adopted plans, 

policies and accepted planning practice. 

 

Ms. Lee said, based on the findings in the staff report, staff recommends approval of the 

zoning ordinance text amendment for Sections 14-03-08 (Special Uses) of the City Code of 

Ordinances, as presented. 

Commissioner Seminary asked if an example of a temporary facility would be for things like 

construction staging.  Ms. Lee said that is correct, as well as permanent asphalt placement. 

 

Commissioner Seminary asked if there is a time provision accompanying the amendment.  

Ms. Lee said it specifies that they are for use during the time of construction, so it does have 

a time limit tied to completion of a roadway segment requiring the facility to be removed. 

 

Commissioner Bitner said he would personally take issue with a production facility being so 

close to his home for health reasons, such as dust concerns, and takes this amendment 

seriously. 

 

Commissioner Seminary said he believes the updated Burleigh County Plan also references 

things of that same nature.  Commissioner Bitner said he has received complaints that these 

facilities are often too close to residences sometimes, because they create more dust from the 

roads.  He urges caution be taken when considering changing the distance. 

 

Commissioner Donahue said he agrees, that the distance should be reconsidered.  Ms. Lee 

replied that some changes are needed, but that staff could remove the decreased setback for 

concrete production facilities in the A-Agricultural zoning district 

 

Chairman Yeager opened the public hearing. 

 

There being no comments, Chairman Yeager closed the public hearing. 

 

MOTION:   Based on the findings contained in the staff report, Commissioner Lee made a 

motion to continue the zoning ordinance text amendment for Sections 14-03-

08 (Special Uses) of the City Code of Ordinances, relating to special 

uses/asphalt and concrete production facilities, so that staff can revise the 

setback requirements for concrete production facilities.  Commissioner Bitner 

seconded the motion and the request was unanimously approved with 

Commissioners Atkinson, Axvig, Bitner, Donahue, Lee, Schell, Schwartz, 

Seminary and Yeager voting in favor of the motion.   

 

OTHER BUSINESS 

 

Commissioner Donahue asked if information can be added to the findings in the staff report 

when the City Engineer waives the stormwater management requirements, indicating why 

94



 

Bismarck Planning & Zoning Commission 
Meeting Minutes – September 25, 2017 - Page 15 of 15  

that requirement is waived.  Commissioner Schell said usually it is because the stormwater 

facilities were master-planned with previous development.  Ms. Lee added that staff could 

start including those reasons in the findings in the staff reports if waivers are granted. 

 

ADJOURNMENT 

 

There being no further business, Chairman Yeager declared the Bismarck Planning & Zoning 

Commission adjourned at 6:04 p.m. to meet again on October 25, 2017. 

 

 

Respectfully submitted, 

 

_____________________________ 

Hilary Balzum 

Recording Secretary  

 

 

_____________________________ 

Wayne Yeager 

Chairman 
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